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This section of the FEDERAL REGISTER
contains regulatory documents having
general applicability and legal effect, most
of which are keyed to and codified in
the Code of Federal Regulations, which is
published under 50 titles pursuant to 44
U.S.C. 1510.

The Code of Federal Regulations is sold
by the Superintendent of Documents.
Prices of new books are listed in the
first FEDERAL REGISTER issue of each
week.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 213

Excepted Service; Schedule A
Authority for Employment of Students

AGENCY: Office of Personnel
Management.

ACTION: Final regulations.

SUMMARY: The Office of Personnel
Management is revising the Schedule A
excepted service appointing authority
used by agencies to hire student
assistants. These regulations permit
appointments under the authority to be
made to positions outside the General
Schedule. The current language of the
authority provides only for appointment
to General Schedule positions. However,
some positions outside the General
Schedule provide practical experience to
supplement scientific or technical .
curricula. It was never intended that the
authority should prohibit employment of
students in such positions, as long as
their employment otherwise meets the
conditions prescribed in this authority.

EFFECTIVE DATE: September 25, 1987.

FOR FURTHER INFORMATION CONTACT:
Tracy E. Spencer, (202) 632-6817.

SUPPLEMENTARY INFORMATION: The
Schedule A authority was established in
1949 for all agencies to use in appointing
student assistants. Originally, the
authority contained a monetary limit on
the compensation that an appointee
could receive during the year. In 1958,
the authority was revised to set a
maximum grade level of GS-7 for
appointments under the authority and to
replace the monetary limit with a
compensation limit stated as a
percentage of the grade in which a
person was employed. Subsequently, the
monetary limit was dropped and the
service limit was set at 1040 hours for a

service year, but the grade level limit
remained at GS-7.

Because the regulatory language of the
authority speaks only of GS-7 and
makes no provision for equivalent
grades, the authority does not clearly
permit appointments to positions
outside the General Schedule. However,
there was no intent to prohibit
employment of student assistants in
positions outside the General Schedule
when such employment otherwise met
the conditions for use of the Schedule A
authority.

Proposed regulations amending 5 CFR
213.3102(q) to permit appointments to
positions at GS-7 and below, or
equivalent, were published for comment
on June 17, 1987. To ensure that all
positions filled under the liberalized
language would be of the type the
authority was intended to cover, the
proposed regulations also prohibited
routine trades and crafts employment.
Only one Federal agency commented on
the proposed regulations; it supported
the change.

Therefore, these final regulations
contain no changes from the proposed
regulations published June 17, 1987.

E.O. 12291, Federal Regulation

1 have determined that this is not a
major rule as defined under section 1(b}
of E.O. 12291, Federal Regulation.

Regulatory Flexibility Act

I cerify that this regulation will not
have a significant economic impact on a
substantial number of small entities
because it affects only the procedures
used to appoint certain employees in
Federal agencies.

List of Subject in 5 CFR Part 213

Government employees. -

Office of Personnel Management.
James E. Colvard,
Deputy Director.
Accordingly, OPM is amending 5 CFR
Part 213 as follows:

PART 213—[AMENDED]

1. The authority citation for Part 213
continues to read as follows:

Authority: 5 U.S.C. 3301 and 3302, E.O.
10577, 3 CFR 1954-1958 Comp., p. 218;
§ 213.101 also issued under 5 U.S.C. 2103;
§ 213.102 also issued under 5 U.S.C. 1104,
Pub. L. 95-454, sec. 3(5); § 213.3102 also
issued under 5 U.S.C. 3301, 3302 (E.O. 12364,
47 FR 22931), 3307, and 8337(h).

2. In § 213.3102(q), the first and fourth
sentences are revised to read as follows:

§213.3102 Entire executive civil service.

* » * L -

(g) Positions at grade GS-7, or
equivalent, and below when appointees
are to assist scientific, professional, or
technical employees. * * * No one shall
be employed under this provision in—
routine clerical positions; routine trades
and labor positions, unless such
employment clearly relates to a
scientific, professional, or technical
curriculum; or excess of 1040 working
hours a year; except that the 1040
working-hours-a-year limitation shall
not apply to positions at grade GS—4 and
below that are established in connection
with associate degree cooperative
education programs. * * *

[FR Doc. 87-22204 Filed 9-24-87; 8:45 am|
BILLING CODE 6325-01-M

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 51
United States Standards for Grades of
Bunched Spinach

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This rule established
voluntary United States Standards for
Grades of Bunched Spinach. Industry
requested establishment of these grade
-standards in order to provide a common
trading language for this product. The
Agricultural Marketing Service (AMS},
in cooperation with industry, has the
responsibility to develop and improve
standards of quality, condition, quantity,
grade, and packaging in order to
encourage uniformity and consistency in
commercial practices.

EFFECTIVE DATE: October 26, 1987.

FOR FURTHER INFORMATION CONTACT:
Philip C. Eastman, Fresh Products
Branch, Fruit and Vegetable Division,
Agricultural Marketing Service, U.S.
Department of Agriculture, P.O. Box
96456, Room 2058, South Building,
Washington, DC 20090-6456, (202) 447
5024.

' SUPPLEMENTARY INFORMATION: This rule

has been reviewed under Executive
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Order 12291 and Departmental
Regulation 15211 and has been
determined to be a “nonmajor” rule. It
would not result in an annual effect on
the economy of $100 million or more.
There would be no major increase in
cost or prices for consumers; individual
industries; Federal, State, or local
government agencies or geographic
regions. It would not result in significant
effects on competition, employment
investments, productivity, innovations,
or the ability of United States-based
enterprises to compete with foreign-
based enterprises or domestic or export
markets.

The Administrator of AMS has
determined that this action would not
have a significant economic impact on a
substantial number of small entities, as
defined by the Regulatory Flexibility
Act, Pub. L. 96-354 (5 U.S.C. 601),
because the grade standards it
establishes are in-line with current
marketing practices. Compliance with
these standards will not impose
substantial direct economic costs,
recordkeeping, or personnel workload
changes on small entities, and will not
alter the market share or competitive
position of such entities relative to large
business. In addition, the standards are
voluntary; members of the spinach
industry need not have their spinach
certified under these standards.

A proposal to establish United States
Standards for Grades of Bunched
Spinach (7 CFR 51.2891 to 51.2896) was
published in the Federal Register on
October 27, 1986, (51 FR 37914~37915),
and invited interested persons to submit
written comments.

This proposal was developed at.the
request of mémbers of the spinanch
industry, because presently there are no
established U.S. standards for bunched

-spinach. Copies of the proposal were
distributed to various individuals,
growers, handlers, receivers, grocery
store chains, Federal and State
government officials, and industry
associations or organizations for review
and comment.

The 60-day comment period ended
December 26, 1986, and a total of nine
comments were received concerning the
proposal.

Three of the commenters expressed
general support of the rule as proposed.
One of these also suggested the need for
an additional commercial grade. The
Agency does not foresee the active
trading of a grade of spinach lower than
U.S. No. 2 and believes such a grade is
unnecessary at this time. Accordingly,
this comment is not adopted. Two
additional comments suggested support
but recommended modification of the

proposal. One suggested adding to the
proposal a standard minimum size for
each bunch; another recommended
adding a standard size for each
container. In developing the proposal,
the Agency considered specifying a
minimum bunch size, as well as a
standard container size. These were not
included in the proposed rule because
they were not deemed practical. The
Agency continues to believe they should
not be included because of their
impractibility and the rigidity they
would introduce. Members of the
bunched spinach industry pack a wide
selection of bunch sizes and
consequently use a variety of
containers. However, this does not mean
that individual firms cannot specify a
bunch size or a container. The standards
specifically permit such a specification
in the “Size" section wherein it states
“Size may be specified in connection
with the grade in terms of number of
bunches per container, or with minimum
and/or maximum size of bunches in
inches or pounds and/or fractions
thereof.”

Four commenters were opposed to.the
proposed rule because they felt they
were unnecessary and would not
enhance sales of bunched spinach. One
of the four comments specifically
objected to the “Tolerances™ section on
the basis that providing for a size
tolerance would create problems
because spinach does not grow to a
uniform size, and limiting the smaller or

“larger sizes would be difficult. This

comment also criticized the definitions
contained in § 51.2806. The Agency does
not believe these views are correct. The
standards are voluntary, not mandatory.
They will not impose the rigid
restrictions suggested by the comments
in opposition to the standards. For
example, size need not be specified; but,
if specified, the spinach must meet the
rule’s tolerance to be certified. The
standards established herein are
intended to provide a tool for the
industry which can assist in the
marketing of spinach. Members of the

" industry are free to continue operations
without having their product certified if

they so choose.

This final rule modifies the definition
of “damage” and “serious damage" as
proposed in § 51.2896(i) and (h), .
respectively. The definition of damage
in the proposed rule provided that any
specific defect described in this section,
or any equally objectionable variation of
any one of the defects described, or any
other defect or combination of defects
which materially detracted from the
appearance or edible marketing quality

" would be considered damage. The

definition of serious damage provided

that any specific defect described in the
section, or any equally objectionable
variation of any one of these defects
described, or any other defect or o
combination of defects which seriously
detracted from the appearance or edible
or marketing quality would be
considered serious damage.

These general definitions remain
unchanged in this final rule. However,
this final rule deletes the phrase “and/or
materially affects the appearance of the
bunch” and the phrase “and/or
seriously affects the appearance of the
bunch” from the listed defects of
seedstems, flower buds, insects,
discoloration and mechanical damage as
they appear in the definitions of damage
and serious damage, respectively.

These phrases are deleted to clarify
that the original intent of the proposed
definitions was that the basis for
determining damage or serious damage
for a specific defect is the degree of the
defect as specifically described for each
individual defect, and not whether the
specified defect materially or seriously
affected the appearance. However, if
any other defect or combination of
defects materially or seriously detracts
from the appearance or edible or
marketing quality of bunched spinach,
they then would be considered damage
or serious damage, whichever is the
case. ’

The Agricultural Marketing Service
(AMS), in cooperation with industry, has
the responsiblity to develop and
improve standards of quality, condition,
grade and packaging in order to ‘
encourage uniformity and consistency in
commercial practices. The Agency
believes this final rule will enhance the
marketing of bunched spinach.

List of Subjects in 7 CFR Part 51

Agricultural commodities.

Accordingly, for the reasons set forth
in the preamble, 7 CFR Part 51 is
amended as follows:

PART 51—[AMENDED)

1. The authority citation for 7 CFR
Part 51 continues to read as follows:

'Authority: Secs. 203, 205, 60 Stat. 1087, as
amended. 1090 as amended (7 U.S.C. 1622~
1624). o

2. The table of contents for 7 CFR Part -
51 is amended to add a new subpart
consisting of §§51.2891 through 51.2896
to read as follows:

Subpart—United States Standards for
Grades of Bunched Spinach .

Sec.
51.2891 General.
51.2892 Grades.
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Sec.
51.2893 Size.

Tolerances.

Application of tolerances.

Definitions.

51.2895
51.2896

3. A new subpart consisting of
§§ 51.2891 through 51.2896 is added to
read as follows:

Subpart—United States Standards for
Grades of Bunched Spinach

§51.2891 General.

(a) Compliance with the provisions of
these standards shall not excuse failure
to comply with provisions of applicable
Federal or State laws.

(b} These standards are applicable to
spinach of goosefoot (Chenopodiaceae)
family which is bunched separately and
packed separately in containers as

- either leaves or plants.

§51.2892 Grades.

{a) “U.S. No. 1" consists of bunched
spinach which meet the following
requirements:

(1) Basic requirements:

(i) Similar varietal characteristics;

(ii) Same form; - .

(iii} Well grown;

(iv) Fairly clean;

(v) Well trimmed; and,

(vi) Fresh.

(2) Free from: Decay.

(3) Free from damage by:

(i) Coarse stalks;

(ii) Seedstems;

(iii} Flower buds;

(iv) Discoloration;

(v) Wilting;

(vi) Foreign material;

(vii) Insects; -

(viii) Freezing; and, :

(ix) Mechanical or other means.

(4) Tolerances. (See § 51.2894)

(b} “U.S. No. 2" consists of bunched
spinach which meet the following
requirements:

(1) Basic requirements:

(i) Similar varietal characteristics;

(ii) Same form;

(iii) Well grown;

(iv) Reasonably clean;

(v) Fairly well trimmed; and,

{vi) Fresh.

(2) Free from: Decay.

(3) Free from serious damage by:

{i} Coarse stalks;

(ii) Seedstems;

(iii) Flower buds;

(iv) Discoloration;

(v) Wilting;

(vi) Foreign material;

(vii) Insects;

(viii) Freezing; and,

{ix) Mechanical or other means.

(4) Tolerances (See § 51.2894)

§51.2893 Size.

Size may be specified in connection
with grade in terms of number of

bunches per container, or with minimum °
_or poorly developed

and/or maximum size of bunches in
inches or pounds and/or fractions

thereof.

§51.2894 Tolerances.

In order to allow for variations
incident to proper grading and handling
in each of the foregoing grades, the
following tolerances, by count, are
provided as specified:

(a) Defects—(l) US. No. 1. 12 percent
for bunches in any lot which fail to meet
the requirements of thig grade: Provided,
that included in this amount not more
than 6 percent shall be allowed for
defects causing serious damage; and,
Provided, further, that included in this
latter amount not more than 3 percent
for bunches that are affected by decay.

(2) U.S. No. 2. 12 percent for bunches
in any lot which fail to meet the
requirements of the specified grade:
Provided, that included in this amount
not more than 3 percent for bunches
which are affected by decay.

(b) Size. 10 percent in any lot for
bunches which are smaller than a
specified minimum size and 15 percent
which are larger than a specified
maximum size.

§51.2895 Application of tolerances.

The contents of individual containers
in a lot shall be the sample and, based
on sample inspection, are subject to the
following limitations:

(a) For a tolerance of 10 percent or
more, individual packages in any lot

may contain not more than one and one-

half times the tolerance specified; |
except that when the package contains
13 bunches or less, individual packages
may contain not more than double the
tolerance specified; Provided, that the
averages for the entire lot are within the
tolerances specified for the grade.

(b) For a tolerance of less than 10
percent, individual packages in any lot
may contain not more than double the
tolerance specified. Provided, that at
least one bunch which does not meet the
requirements shall be allowed in any
one package, And provided further, that
the averages for the entire lot are within
the tolerances specified for the grade.

§51.2896 Definitions.

(a) “Similar varietal characteristics”
means that the spinach shall be of one
type, such-as crinkly leaf type or flat leaf
type. No mixture of types shall be :
permitted which materially affects the
appearance of the bunch. ’

{b} "Same form™ means bunches and
containers shall contain either plants or

leaves with no more than a 15 percent
by weight mixture of the other in either
the bunch or.the container.

(c) “Well grown™ means not stunted

(d) “Fairly clean” means generally
free from dirt, sand or other adhering
foreign matter and the appearance of the
bunch is not materially affected.

(e) “Reasonably clean” means mostly
free from dirt, sand or other adhering
foreign matter and that the appearance
of the bunch is not seriously affected.

{f) “Well trimmed"” means for plants
that the roots are no longer than one
inch below the common point of
attachment of the leafstems, and for
Jeaves that not more than 15 percent of
the leaves in the bunch have leafstems
longer than the length of the attached
leaf.

(g) “Fairly well trimmed" means for
plants that roots are no longer than two
inches below the common point of
attachment of the leafstems, and for
leaves that not more than 15 percent of
the leaves in the bunch have leafstems
longer than one and one-half times the
length of the attached leaf. 4

(h) “Fresh’ means not more than
slightly wilted.

(i) “Damage” means any specific
defect described in this section or an
equally objectionable variation of any
one of these defects, or any other defect
or any combination of defects which
materially detracts from the appearance
or edible or marketing quality. The
following specific defects shall be
considered as damage:

(1) Seedstems when more than one-
fourth the length of the longest leaf in
the bunch.

(2) Flower buds when mostly opening
in the bunch. .

(3) Insects when scattered or
concentrated or when insect feeding
materially affects the appearance of the
bunch.

(4) Discoloration when affecting an
aggregate area of more than 10 percent
of the total surface area of the leaves in
the bunch.

(5) Mechanical damage when more
than 25 percent of the leaves in the
bunch are crushed, torn or broken.

{j} “Serious damage” means any
specific defect described in this section
or an equally objectionable variation of
any one of these defects, or any other
defects or any combination of defects
which seriously detracts from the
appearance or the edible or marketing

_quality. The following specific defects

shall be considered as serious damage. .
(1) Seedstems when more than one-

* half the length of the longest leaf in the .
“ bunch.



. 36012

Federal Register / Vol. 52, No. 186 / Friday, September 25, 1987 / Rules and Regulations

(2) Flower buds when generally open
in the bunch.

{3) Insects when very concentrated or
when the insect feeding seriously affects
the appearance of the bunch.

(4) Discoloration when affecting an
aggregate area of more than 25 percenl
of the total surface area of the leaves in
the bunch.

(5) Mechanical damage when more
than 50 percent of the leaves in the
bunch are crushed, torn or broken.

Done in Washington, DC, on: September 18,
1987.

William T. Manley,

Deputy Administrator, Marketing Programs.
[FR Doc. 87-22132 Filed 9-24-87; 8:45 am]|
BILLING CODE 3410-02-M

FARM CREDIT ADMINISTRATION
12CFR Part 611

Organization; Director Compensation

AGENCY: Farm Credit Admlmstratlon
ACTION: Final rule.

SUMMARY: The Farm Credit

" Administration (FCA), by the Farm -
Credit Administration Board (Board),
revises regulations relating to the
compensation of members of Farm
Credit System (System) district boards.
The revisions implement Farm Credit
Administration Order No. 866 and
section 5.5 of Farm Credit Act of 1971, 12
U.S.C. 2226, as amended (Act), as the
statute authorizes the FCA to approve
the compensation paid to district
directors for undertaking certain
functions or activities. ,
EFFECTIVE DATE: The revisions shall

_become effective upon the expiration of
30 days after this publication during
which either or both Houses of Congress
are in session. Notice of the effective
date will be published.

FOR FURTHER INFORMATION CONTACT‘
Nancy E. Lynch, Senior Attorney, or,
Joanne P. Ongman, Attorney, Office of
General Counsel, Farm Credit
Administration, McLean, VA 221()2—

5090, (703) 8834020, TDD (703) 883-4444.

SUPPLEMENTARY INFORMATION: On
December 9, 1986 the FCA published for
comment a proposed regulation relating
to the compensation of members of
System district boards (51 FR 44308).
The proposed regulation combined
existing regulations §§ 611.1020,
611.1021, 611.1022, 611.1030, and 611.1031
into a new § 611.1020. The FCA received
comments from the Farm Credit
Corporation of America (FCCA), the
Farm Credit District of Texas (Texas
District} and the Farm Credit District of
.Baltimore (Baltimore District). The FCA
- Board has carefully analyzed and

considered each comment and responds
to them on the basis of a thorough
consideration of the merits of the

_positions expressed.

The FCCA stated that its comments
were made on behalf of its member
banks. The Texas District also
submitted a separate letter expressing
its agreement with these comments. In
its comments, the FCCA first noted that
language had been omitted from the last

. sentence of § 611.1020(a) of the proposed
- regulation. The FCA Board

acknowledges that language was
inadvertently omitted from this
sentence. The omitted language has

-been added to the final regulation at the

end of the last sentence of § 611.1020{a)
. The FCCA also expressed concern
that the last sentence of proposed . . .
§ 611.1020(a) could be construed to
prohibit persons serving as district
board directors from being compensated
by a Federal land bank association
(FLBA), production credit association
(PCA), or cooperative of which they are
a member, for activities undertaken on
behalf of these organizations. The
Baltimore District also raised this
concern in the comments that it
submitted.

The FCA Board did not intend to

prohibit district board directors from
" . receiving compensation for services
performed on behalf of a FLBA, PCA or -
_, cooperative. However, such service is
“'not part of a district board director's
 official responsibilities. Therefore, as a-

clarification, the last sentence of

§ 611.1020{a) has been revised to read
** *.* may not be compensated asa
district board director * * *."

. The Baltimore District stated a
general concern that the proposed
regulation requires submission of more
detailed information than is appropriate
for FCA, as an arm's-length regulator, to
require. It suggested that the decision-
making authority regarding what
information is to be acquired pursuant
to the regulation should rest with the
district boards. The Baltimore District
did not specifically object to any

" particular type of information that the

regulation requires to be maintained and

. did not dispute the need for the
_information. The FCA Board has’
_.determined that the documentation of

compensation and expense allowances
that district boards are required to
maintain pursuant to § 611.1020(c)

- provides a reasonable means of helping
* to ensure compliance with the

regulation.
The Baltimore District also

. commented that, because of the daily

limit on compensation and the
requirement that district boards base
their compensation policy primarily on

meeting attendance, sufficient
recognition is not given to the effort
required by directors to handle routine
matters and constituent problems. It
also requested FCA to clarify whether
compensauon is allowed for
participation in duly called telephone
meetings. A method of payment-
suggested by the Baltimore District
consisted of an annual retainer to cover
regular monthly meetings and
preparation time for such meetings with
a per diem allowance for nonroutine

" matters. The Baltimore District stated

that precedent for this arrangement is
found in the compensation allowed to

- directors of the Federal National

Mortgage Association (Fannie Mae) and
Student Loan Marketmg Assomatlon
(Sallie Mae). -

At the present tlme. the FCA Board
declines to amend the regulation to
specifically provide for a retainer
method of compensation, such as the
one used by Fannie Mae and Sallie Mae.
A difference exists between the
organization of Fannie Mae and Sallie
Mae and the Farm Credit System. Unlike
Fannie Mae and Sallie Mae, the System
is not a single, centralized entity. In
addition, section 5.5 of the Act expressly
authorizes compensation to district

. board members for attending meetings
- of the board as district board and while

acting as directors of the district banks,

. and directs FCA to'set the level of

compensation. Accordingly, undér the
regulation, payment for meeting :
attendance remains an important part of .
a district board director’s overall
compensation. However, as the
Baltimore District notes in its comments,
the Farm Credit Amendmients Act of
1985 restructured FCA'into-an arm's-
length regulator. The regulation
implements this congressional directive
by providing district boards with the
opportunity to make policy decisions
regarding other types of services for
which district directors may be
compensated. While the pI‘lOI‘ § 611. 1020
based compensation on “attendance at
board meetmgs and special
assignments,” §611.1020(b) of the final
regulation directs “(e)ach district board

“to develop a written policy addressing
_compensation.”” Therefore, district

boards are provided the flexibility to
monitor and control the number of days
for which compensatxon and allowances
are paid. .

Moreover, §611 1020(b) spec1f1cally
states that the list of items to be
addressed in the written policy of each
district board regardmg dlrector
compensation is a “minimum,” thereby
affording flexibility to include additional
types of official services in.the
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compensation policy. The district
board's policy-making authority is
limited by the requirement that only
those services performed in a district
board director's official capacity are
eligible for compensation. Should a
district board determine that some kind
of retainer method of compensation is
appropriate, the FCA would review the
documentation justifying the decision in
the normal examination process. Should
FCA find that director compensation set
by any district board is beyond
reasonable bounds, FCA retains the
authority under section 5.5 of the Act to
require adjustment of the level of
compensation and to address any -
related unsafe of unsound practices in a
System bank.

In response to the Baltimore District's
specific concern about participation by
telephone at duly convened meetings,
the FCA Board would not object if a
district board policy included a
provision for compensation for such
participation. However, the Board .
expects any such district board policy to
include standards defining the level of
active participation in, and contribution
to, telephone meetings necessary in
order to be compensated for such
meetings. The documentation’
requirements set forth in § 611.1020(c)
would apply to compensation paid
pursuant to such a policy.

List of Subjects in 12 CFR Part 611

Accounting, Agriculture, Archives and
. records, Banks, Banking, Credit,
Government securities, Investments,
Organization and functions
(Government agencies), Rural areas.

'As stated in the preamble, Part 611 of
Chapter VI, Title 12 of the Code of
Federal Regulations is. revrsed as’
follows:

PART 611—ORGANIZATION IR

1. The authorlty citation for Part 611
continues to read-as follows

Authonty 12US.C. 2031 -2061, 2162, 2183,
22’16—2216k 2243, 2244, 2250, 2252.

Subpart F—General Rules for the
Districts ’

2. Section 611.1020 is revnsed to read
as follows: -~

§611.1020 Compensation of district board
members.

(a) Each district board director may
be compensated for services performed
in that person's official capacity as a
director of the district banks or as a
member of the district board, provided
such compensation is fair and
reasonable. Payment of such
compensation shall be consistent with

the compensation policy established by
a district board in accordance with 5.5
of the Act and this regulation. A district

board director may not be compensated - :

as a district board director for
undertaking activities on behalf of
Federal land bank associations,
production credit associations,
cooperatives of which the director is a
member, or for performing other
assignments of a nonofficial nature.

(b) Each district board shall develop a
written policy regarding the
compensation of district directors. The
policy shall address, at a minimum, the
following areas:

(1) The activities or functlons for
which the attendance or directors is’
necessary and appropriate and may be
compensated. .

(2) The rate of compensation to be .
paid district directors, which shall not
exceed $200 per day, plus reasonable
allowances for.travel, subsistence, and
other related expenses incurred in -
connection with such actlvmes or
functions.

{3) The formula used to determme
each director’s rate of compensation and
allowance for expenses, and the timing
and frequency when such compensation
and allowance is periodically adjusted. .

- (4) The extent of the compensation to

be allowed directors for travel time

_involved in attending such activities or -

functions.

- (5) The circumstances, xf any,. under .
which travel and subsistence expenses
for directors’ spouses are a necessary-

.expense for wluch rermbursement may

be made.- ‘
(c) Each district board shall mamtam

- records documenting all compensauon
* and expense allowances paid to:
- directors by such board These records

shall specify:

(1) Thé activity or functlon for whlch
the director i being compensated;

(2) The reason the attendance of the:
director (and the director's spouse) at
such activity or function is necessary
and appropriate;

(3) The duration of the dlrector s stay
and the location of such actlvnty or
. function;

(4) The compensation pald the -
director and the total payments made by
the institution in order for the director to
attend the activity or function; and’

(5) The amount of necessary expenses

of the director (and the director’s -
spouse) that are reimbursed and an
itemized explanation of the purpose and
justification forithe expenses. .

§§611.1021,611.1022, 611.1030 and
611.1031 . [Removed and Reservedl

3. Sections 611, 1021 611 1022
611.1030, and 611 1031 are removed and
reserved.
Ehzabeth A. Klrby.

veno

. ‘Acting Secretary, Farm Credzt Admlmstratmn
Board.

|FR Doc. 87-22133 Filed 9—24—87 8:45 am]
BILLING CODE 6705-01-M -

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commlssion :

18 CFR Parts 154 and 382

[Docket Nos. RM87-3-002 through 018;
Order No. 472-8)

Annual Charges Under Omnibus
Budget Recongciliation Act of 1986

Issued September 16, 1987,

AGENCY: Federal Energy Regulatory
Commnssron, DOE.

ACTION: Final rule; order grantmg
rehearing in part; denying rehearing in
part, and making conformmg
amendments.

SUMMARY: The Federal Energy
Regulatory Commission grants in part
rehearing of its final rule regarding -
“Annual Charges Under the Omnibus

-Budget.Reconciliation Act of 1986," 52
- FR 21263 (June 5, 1987). The rehearing
“order removes certain types of gas
.volumes and oil revenues from the

annual charge assessment’

“comiputations, and'spécifies the’ reqmred

contents of a gas tariff filing for gas

- pipélines seeking'to’ phss through theu-
~ annual charge expenses to their

customers through the ise ol' an annual _

" charge mechamsm ~ '

EFFECTIVE DATE: November 4, 1987

FOR FURTHER. INFORMATION CONTACT‘
Roland M. Frye, Jr., Federal Enérgy -

- Regulatory Commission, Office of the

General Counsel, 825 North Capitol

.. Street, NE., Washington, DC 20426, (202)

357-8308.

SUPPLEMENTARY INFORMATION:

“Note -—Appendlxes A-D are available from
the Féderal Energy Régulatory Commission at
the address listed under “FOR FURTHER

o mronmmou CONTACT.”

" Before Commnssroners Mértha O Hesse.

" Chairman; Anthoriy G. Sousa, Chatles G.
- Stalon, Charles A. Trabandt and C: M Naeve

llntroductlon and Background Cen

" The Federal Energy Regulatory )
Commrssnon (Commission) grants in part
and denies in part timely requests to -
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rehear ! portions of Order No. 472.2 That
final rule established annual charges as
required by section 3401 of the Omnibus
Budget Reconciliation ‘Act of 1986.3
Many of the arguments raised on -
rehearing are reiteration of comments
filed'in response to the notice of
proposed rulemaking * in this docket.
The Commission has already fully
addressed these issues. However,
applicants rais new issues. These are
specifically discussed below.

I1. Discussion

A. Constitutionality of the Budget Act
and the Annual Charges Regulations

Numerous entities have again raised
the argument that the enabling statute
and therefore the annual charges
promulgated under that statute are
unconstitutional.® The Commission
_ continues to believe that it must accept
the constitutionality of a statute enacted
by Congress, and that the regulations
implementing the statute are likewise
constitutional.® In any event, the
Commission believes that Congress
properly delegated the authority to
promulgate these regulations to the
Commission and that the Commission
has not exceeded its authority.

B. Multiple Assessment of Energy Units

Many entities question the propriety
of the Commission assessing an annual
charge on a unit of energy each time it
moves from one regulated entity to

1 A list of timely applications for rehearing is
included in Appendix A.

2 Order No. 472, *Annual Charges Under the
Omnibus Budget Reconciliation Act of 1886," 52 FR
21263 (June 5, 1987), 111 FERC Stats. & Regs. § 30,746,
clarified, Order No. 472-A, 52 FR 23650 (June 24,
1887), 39 FERC { 61,316.

3 Act of October 21, 1888, Pub. L. No. 99-509, Title
111, Subtitle E, sec. 3401, 1886 U.S. Code Cong. & Ad.
News (100 Stat.} 1874, 1890-1891 (to be codified at
42 U.S.C. 7178), I FERC Stats. & Regs. § 6253.

4 52 FR 3128 (Feb. 2, 1887), IV FERC Stats. & Regs.
32.434.

S Petitions of Interstate Natural Gas Ass'n of
America (INGAA) at 3-4;: ANR Pipeline Co. and
Colorado Interstate Gas Co. (ANR) at 1; Texas
Eastern Transmission Corp. (Texas Eastern) at 1
and 5; United Distributien Cos. (UDC) at 1-3;
Connecticut Natural Gas Corp. (Connecticut
Natural) at 2; Consolidated Gas Transmission Corp.
{Consolidated) at 10-11; Central Illinois Public
Service Co. {CIPSCo) at 1-2; Southern Company
Services Inc. (SCSI) at 2-9) Southern Company
Services Inc., Blackstone Valley Electric Co., Boston
Edison Co., Central Vermont Public Service Corp.,
Eastern Edison Co., El Paso Electric Co.. EUA Power
Corp., Florida Power Corp., Montaup Electric Co.,
Northem States Power Co., Public Service Co. of
Indiana, Inc., Public Service Co. of N.H., and
Wisconsin Electric Power Co. (collectively referred
to as Electric Utilities Group at 2-9; Edison Electric
Institute (EEI) at 2-4.

8:See, e.g.. McDonald v. Board of Elechon
Comm'rs, 394 U.S. 802, 809 (1969) (“Legislatures are
presumed to have acted constitutionally. ...")

another {multiple assessment).” In Order
No. 472, the Commission adopted this
approach in lieu of the method
recommended in the petition for
rehearing, i.e., that the Commission
impose a Gas Research Institute (GRI}-
type surcharge which would attach to a
unit of energy only once, as it was
leaving the Commission's sales or
transportation jurisdiction. In supporting
their position that multiple assessment
is unfair and inequitable, the petitioners
argue that the Conference Report merely
allowed, but did not require, the
Commission to base its annual charge
computations on:

(1) The type of Commission regulation
which applies to such person such as
gas pipeline or electric utility regulation;

(2) The total direct and indirect costs
of that type of Commission regulation
incurred during such year; :

{3) The amount of energy—electricity,
natural gas, or oil—transported or sold
subject to Commission regulation by
such person during such year; and

(4) The total volume of all energy
transported or sold subject to
Commission regulation by all similarly
situated persons during such year.®

Petitioners further argue that multiple
assessment unfairly comes from
“upstream” pipeline suppliers and
transporters; ® unfairly assesses multiple
charges against subsidiaries, parents,
affiliates, and power pool members
selling or transporting the same
energy; 19 and unfairly assesses the
same annual charge unit amount on gas
traveling through long and short natural
gas pipelines despite the “fact” that
regulation of gas traveling through short
pipelines requires far less Commission
resources.!!

The Commission continues to believe
that its approach of assessing a unit of
gas or electricity each time it is sold or
transported by a jurisdictional entity is
fully in accord with Congressional
guidance that the Commission consider:
(1) The amount of energy transported or
sold in interstate commerce by each
regulated entity, and compare that
amount with (2) the total amount of
energy transported or sold in interstate

7 Petitions of Columbia Gas Transmission Corp.
(Columbia) at 2-3: INGAA at 4-7; ANR at 3-5;
Texas Eastern at 2-3 and 9; Consolidated at 2-6
SCSI at 9-11; Electric Utilities Group at 8-11.

8.Conference Report at 239, 1986 U.S. Code Cong.
& Ad. Newa at 3884, guoted in Pelmon of INGAA at
6.

9 Petitions of ANR at 34: Columbln at2-3;
Consolidated at 4.

10 pPetitions of SCSI at 8-11; Electric Utilities
Group at 10-11; Columbia at 2-3.

11 Petitions of Consolidated at 3-4; League of -
Small Pipelines at 1-3. )

commerce by.all similar entities.?? In
other words, the Commission is
assessing entities on the basis of their
throughput, rather than assessing energy
volumes as such. As noted above,
annual charges computed under a GRI-
type appmach would be based on a
comparison quite different from that set
forth in the Conference Report. They
would be calculated by comparing (1)
the amount of energy transported or sold
by a regulated entity to other entities
which are not subject to Commission
jurisdiction and {2) the total amount of
energy sold or transported by all
regulated entities to other entities which
are not subject to Commission
jurisdiction.

The Commission disagrees that
multiple assessment unfairly burdens
the “downstream" natural gas pipelines
(or electric utilities) and their customers.
Those entities frequently pay multiple .
transportation expenses to receive their
energy, due to the presence of -
“middlemen.” For instance, in its rates,
an “upstream” pipeline passes along to
the “downstream” pipelines the cost of
obtaining its natural gas pipeline
certificates. Thus, the fact that a
“downstream” pipeline incurs more
certificate-related costs than an
“upstream” pipeline merely results from
the pipelines’ respective locations, not
from any unfairness in the regulations.
The same principle applies to annual
charges.

Moreover, as noted in the final rule,
the annual charge assessments are
based on the expenses incurred by the
Commission in regulating the energy
industries, not on the expenses of the
industry members in acquiring their
energy. Because the Commission incurs
expenses in providing benefits not
specifically sought through company
filings (such as audits, publication of the
FERC Reports, availability of staff for
informal consultation, efc.) and also
incurs expenses not fully recouped
through filing fees regarding every sale
and transportation it reviews and
regulates or certificate it issues (even for
those certificates issued to subsidiaries,
parents, affiliates, and power pool
members), the Commission is justified in
recouping those expenses from the
entities which file for and receive those
rates and certificates, regardless of their
relationship-to their suppliers or
purchasers. Similarly, the Commission
must issue certificates and establish
rates for small and large pipelines alike.
The length of the pipe does not

12 See 52 FR 21278, citing Conference Report at
239, 1988 U.S. Code Cong. & Ad. News at 3884,
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necessarily affect the Commission’s
regulatory expenses.

C. Failure to Increase the Use of Filing
Fees

Numerous petitioners criticize the
Commission for failing to assess
intervenors filing fees,!? to assess larger
filing fees against natural gas pipelines’
competitors,** and to use more
frequently its direct billing authority for
computing filing fees.?3 As noted in the
final rule, expansion or variation of the

Commission’s filing fee requirements is -

not within the scope of this rulemaking
proceeding, the only purpose of which is
to promulgate regulations concerning
annual charges.!'® The Commission will
continue to evaluate its fees annually
and will refine its fee structure and
change its fees as appropriate.!?

CIPSCo asserts that the Commission
should use its direct billing mechanism
to recover costs on a case-by-case
basis.18 CIPSCo asserts that there is no
reason why the Commission should limit
its direct billing to instances where an
individual entity presents an issue
which will primarily benefit it and
which will cost the Commission five
times the average amount needed to
decide issues of that kind.*®

CIPSCo is correct that the Budget Act
does not require the Commission to use
only annual charges when recovering its
costs. However, the Budget Act neither
expands nor limits the Commission’s
authority to assess filing fees under the
Independent Offices Appropriations Act
of 1952 (I0AA).2° Whatever costs the
Commission could recover under the
IOAA, it can still recover under that
Act, but no'more.

The Commission has already
considered that extent to which it can
and will utilize its direct billing
authority under the IOAA. Under the
IOAA, the Commission determined that
the smallest practical unit for which it
could develop a fee was a filing. It

13 Petitions of INGAA at 7-8; Texas Eastern at 4,
12-13.

14 Petition of INGAA at 7.

15 Petition of CIPSCo at 2, 10-12.

16 52 FR at 21270-21271. The Commission notes
that § 381.107(b}(3) of its regulations permits direct
billing of intervenors. 18 CFR 381.107(b)(3) (1987). -

17 52 FR 21271, .

18 Petition of CIPSCo at 10-11. Cf. Petition of
Arizona Public Service Co. (APSCo} at 34 and 5, in
which the company argues that filing fees should
recover all the Commission's expenses.

19 Petition of CIPSCo at 10-11, referring to the
standard established for the use of the direct billing
mechanism, Order No. 435, “Fees Applicable to
Electric Utilities, Cogenerators, and Small Power
Producers,” 50 FR 40347-40351 (Oct. 3, 1985),
FERC Stats. & Regs. (Regulations Preambles 1982~
1985) { 30,663 at 31.458-31,458, reh g denied, 51 FR -
35347 (Oct. 3, 1986), 11l FERC Stats. & Regs. { 30,713.

20 31 U.S.C. 9701 (1982).

determined that the costs of formal
evidentiary hearings initiated in
connection with the services involved
could not be recovered through a direct
fee because of the “considerable
practical difficulties in determining the
primary beneficiary or beneficiaries of
hearings generally.” 2! Indeed, the
Commission found that, given the way
the necessary cost information is
reported by Commission staff, “it is not
administratively feasible to determine
how fees should be assessed for this
service [hearings].” 22 It is important to

_note that the IOAA only required that

the Commission use the best available
records to determine costs and that
“new cost accounting systems will not
be established solely for this
purpose.” 23

D. Gross Receipts Tax Vulnerability

Texas Eastern asserts that the
Commission’s tracking methodology
may subject the assessed amounts to
gross receipts taxes in certain
jurisdictions.2* Texas Eastern is correct.
However, such taxes would be subject
to recovery in the pipelines’ rate
cases.2®

E. Prorating of DOE Appeal Costs

Texas Eastern also criticizes the
Commission for prorating only to
interstate gas pipelines the costs
associated with DOE adjustment
requests and remedial orders, and for
failing to take into account that the
parties to the DOE cases are readily

identifiable and should bear the costs.2¢

The company misreads the final rule.

Order No. 472 prorated the DOE appeal

expenses across gas pipelines, electric
utilities, power marketing agencies, and
oil pipelines, not just the natural gas
pipelines. Moreover, the Commission
discussed at considerable length why it
cannot collect the entire expense of
these proceedings from the appellants.2?

21 Order No. 435, 50 FR at 40351,

22 ]d'

23 Jd., quoting Budget Circular A-25 at 3.

24 Petition of Texas Eastern at 10. -

25 The Commission notes that the amount
attributable to a gross receipts tax on annual
charges is quite small. Assuming a 0.75 percent tax
rate on sales-for-resale receipts (such as in New
York), a typical natural gas pipeline company would
be assessed only about .019 percent of its net
income {0.75 percent of the amount by which the
annual charges will reduce the gas pipeline
industry’s net income (2.5 percent]), or $.000015 per
Mcf (0.75 percent of the per Mcf ACA unit charge of
$.0021). .

28 petition of Texas Eastern at 11.

27 52 FR 21266.

Texas Eastern has raised no arguments
not already fully considered and
rejected in.the final rule.

F. Filing Fee Credits

Texas Eastern challenges the final
rule’s approach of reducing program
costs by the amount of filing fees
collected in the prior year for that
program. The company asserts that this
approach results in a subsidy for some
pipelines at the expense of others.28
Texas Eastern's argument is correct, but
irrelevant. As the Commission noted in
the final rule, “under either approach
[crediting the filing fees to the program-
or to the companies which paid the
fees), some companies will, in varying
degrees, subsidize other companies’

‘shares of this agency's expenses.2® The

Commission concurred with numerous
commenters that the crediting-of
individual companies for their filing fees
“would undermine the Commission’s
filing fee system and would contravene
the Commission’s policy that those who
use the Commission’s services should
pay more than those who do not.” 3°
Texas Eastern has raised no arguments
which would lead the Commission to
alter these conclusions.

. G. Carrying Costs for Natural Gas

Annual Charges

Petitioners argue that annual charge
recipients choosing the annual charge
adjustment (ACA) clause option (rather
than the rate case option) by which to
recoup their annual charges should be
able to recoup the time value of the
charges.?! Commenters point out that
the recipients will either have to borrow
money at some cost to pay the charges
or forego alternate interest-paying
investments.32 One commenter suggests
that the Commission resolve this
problem by providing for “either an
interest-bearing mechanism or a built-in,
one time interest component in the
[ACA] unit charge” which pipelines may
pass through to their customers.33

The Commission agrees that pipelines
should be given an opportunity to collect
annual charges carrying costs, to
recognize the time value of money.
However, the mechanism for seeking
recovery of this type of expense
currently exists. In a rate proceeding, a
pipeline may seek to recover this cost
and other such cash working capital

26 petition of Texas Eastern at 12,

29 52 FR 21267.

30 [d, .

31 For a description of these two options, see 52
FR 21278-21279.

32 patitions of INGAA at 8; Consolidated at 9.

33 Petition of Consolidated at 8. .
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costs. Section 154.63 of the
Commission’s regulations provides for
the filing of a fully developed lead-lag
study for purposes of determining
whether a pipeline experiences a net
expense payment lag in its cash items.3+
The Commission believes that this is the
appropriate vehicle for providing
pipelines the opportunity to collect the
time value of the money used to pay
annual charges.

H. Incomplete Recovery of Natural Gas
Annual Charges Through Passthrough
Mechanism .

Two petitioners argue that the annual
charge adjustment mechanism is flawed.
They claim that the mechanism does not
permit downstream gas pipelines to flow
through to their customers all of the
annual charge assessments passed on to
the downstream pipelines in the rates of
upstream pipelines.3% Texas Eastern
asserts that the Commission's ACA
methodology exposes pipelines to the
risk of undercollection.?® INGAA raises
a similar point and also argues that the
collection mechanism has the potential
for anticompetitive results because
pipelines will be required to recover part
of their annual charges in the
commodity portion of their rates.37

Generally, the Commission’s gas rate
regulation does not guarantee the actual
recovery of costs. It only guarantees the
opportunity to recover costs. Actual
recovery depends on market factors.28
The annual charge regulations as
modified herein provide natural gas
pipelines the opportunity to recover both
their direct and indirect annual charge
expenses.

The Commission adopted the ACA
mechanism in order to offer pipelines an
alternative to recover of annual charges
through Natural Gas Act section 4{e)
rate filings.3® The ACA charge is

34 18 CFR 154.63 (1987).

35 Petitions of Columbia at 4; Consolidated at 6-7.

38 Petition of Texas Eastern at 10-11.

37 Petition of INGAA at 6-7.

38 See. e.g., Panhandle Eastern Pipeline Co., 38
FERC { 61,164 at 61,470 (1987).

39 Pipelines wishing to take advantage of the
ACA mechanism must file a tariff sheet with the
Commission, as they do when seeking to pass
through their GRI-related expenses pursuant to
§ 154.38(d)(5) of the Commission's regulations. See
18 CFR 154.38(d)(5) (1987). Pipelines’ ACA-related
tariff filings must be made pursuant to § 154.38(d)(6)
of the Commission's regulations. This regulation is
amended to require that the ACA-related tariff
sheets include language specifying the purpose and
manner of collecting the ACA (to collect an ACA
per unit charge as specified by the Commission,
applicable to all the pipeline’s sales and
transportation schedules), the per unit amount of
the ACA (2.1 mills per Mcf for purposes of
recouping the pipelines’ FY 1987 annual charges
bill}, the proposed effective date of the tariff change
(30 days after the filing of the tariff sheet, unless a
shorter period is specifically requested and justified

intended to provide for recovery of a
pipeline’s own annual charges costs but
not the annual charges incurred by other
pipelines. To the extent that annual
charges are included in the cost of
service, and hence the rates, of
upstream pipelines, there is no reason
why this particular cost component
warrants special treatment in the rates
of the downstream pipeline purchasing
the service. Thus, if a pipeline purchases
gas from another pipeline that includes
an ACA charge in its sales rate, the
purchasing pipeline would treat the
ACA charge as part of the purchase
price and pass the cost through in its
rates as a purchased gas cost. Likewise,
if a pipeline ships gas via another
pipeline that includes an ACA charge in
the transportation rate, the shipping
pipeline would pass through the charge
in its rates as a transportation cost
(booked in Account No, 858—
Transportation and Compression by
Others).

The annual charge costs included in
the rates of upstream pipelines are
recoverable, therefore, by the
downstream pipeline, and the
petitioners have not shown why
automatic passthrough of these costs in
their ACA charges is necessary.
Furthermore, the passthrough of such
indirect annual charge expenses would
be quite difficult to administer because
each pipeline would require a different
ACA unit charge, depending on the
volumes of gas and the quantities of
transportation and storage services it
purchases from other pipelines. The
ACA mechanism established by the
Commission provides for an industry-
wide rate calculated at the time annual
charges are assessed. If upstream
pipeline ACA charges are also included
in each pipeline’'s own ACA unit charge,

in a waiver petition), and an expression of the
pipeline's intent not to recover any annual charges
recorded in FERC Account No. 928 in a NGA section
4 rate case. These tariff sheets must be
accompanied by a $4,700 filing fee pursuant to

§ 381.204 of the Commission’s regulations. 18 CFR
381.204 (1987). Subsequent tariff filings amending
the initial ACA-related tariff sheet must be
accompanied by the filing fee specified in § 381.205
of the Commission's regulations. However, if a
pipeline files in 1987 a revision of an ACA-related
tariff filing for the purpose of complying with the
new requirements stated above, the pipeline will
not be required to pay a filing fee for the revised
tariff sheet. A pipeline seeking to take advantage of
the ACA mechanism must file a tariff sheet for al/
its sales and transportation rates.

A pipeline availing itself of this option should
account for its annual charges by charging the
amount to Account No. 828, Regulatory Commission
Expenses, of the Commission's Uniform System of
Accounts. Section 382.106{a) of the Commission's
annual charges regulations failed to specify the
account into which these pipelines should charge
their annual charges expenses. See 52 FR 21294. The
Commission has amended that regulation to correct
this omission.

then each ACA unit charge would be
different and the Commission would
need to review and verify each
calculation.

Texas Eastern points out that the
ACA mechanism exposes a pipeline to
the risk of underrecovery because the
pipeline's throughput over which the
ACA is collected may be lower than the
throughput on which it was assessed. By
the same token, however, the pipeline
may reap a benefit if its throughput
increases. Over the long term,
discrepancies in throughput should
balance, because the following year's
annual charge will be based on the
changed throughput. Moreover, if a
pipeline dces not wish to risk such
underrecovery, it may instead seek to
recoup its annual charge expenses in a
rate proceeding.

INGAA complains that recovery of
annual charge costs in commodity rates
is anticompetitive. The Commission
disagrees. All interstate pipelines are
assessed the same unit charge, so there
is no adverse competitive effect as
between pipelines. Furthermore, this
unit charge, 2.1 mills per Mcf for 1987,
should have a de minimis effect on gas
costs and competition with alternative
fuels.

I Natural Gas System Storage Double
Assessment

On June 17, 1987, the Commission
issued Order No. 472-A, which clarified
that the only natural gas storage -
volumes to be considered in assessing
annual charges will be those storage
volumes not also included in the
reporting pipeline’s sales and
transportation volumes. Order No. 472-
A was designed to prevent the double
assessment of storage volumes inherent
in Order No. 472, which provided for the
calculation of annual charges based
upon all sales and transportation
volumes plus all volumes delivered to
underground storage. Order No. 472-A
recognized that certain volumes
delivered to storage will also be sold or
transported, and endeavored to alleviate
the double assessment of such volumes.
While Order No. 472-A precluded the
double assessment of all volumes that
were delivered to storage and either
sold or transported in the same calendar
year, it did not preclude the double
assessment of volumes delivered to
storage but not removed from storage
during the same calendar year. ANR,
Consolidated, and Columbia object to
the Commission’s double assessment of
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annual charges on these unremoved
system supply storage volumes.°

The Commission in Order No. 472-A
intended to remove from the annual
charges calculations all storage volumes
other than contract storage volumes.4?
Order No. 472-A did not fully
accomplish that objective. The
Commission therefore will give natural
gas pipelines the opportunity to inform
the Commission of the volumes of gas or
LNG which were: (1) Delivered to
storage as system supply storage and
subsequently sold or transported during
calendar year 1986, (2) delivered to
storage as system supply storage and
intended for transportation or sale in a
subsequent calendar year, and (3)
delivered to storage as contract storage
volumes. Natural gas pipelines may file
this data under oath with the
Commission by close of business,
November 25, 1987.42 Pipelines should
file the data with the Office of the
Secretary, Att'n: Jewel Poore, Division of
Management Systems. When the
Commission recomputes the 1987 annual
charges this fall (in order to reflect the
Commission’s actual FY 1987
expenses),*? it will also consider such
data and will revise the natural gas
pipelines’ bills to remove assessments
based on system supply storage
intended for transportation or salein a
subsequent year. Any company that
fails to file the data requested in this
order will not benefit from the
recalculation of storage volumes for the
1987 annual charge bills.

For future years, the Commission will
require such data in its Form Nos. 2 and
2-A. To this end, the Commission is
amending its instructions for these forms
to require that every natural gas pipeline
provide such data as part of a footnote
on pages 520-521 of Form Ne. 2 or pages
18-19 of Form No. 2-A.4¢

40 Petitions of ANR at 5-8; Consolidated at 8-10;
Motion for Clarification of Columbia at 1-3.

41 See 52 FR 23650 (Part V) (June 24, 1987).

42 To facilitate such natural gas pipelines’ timely
filing of this data, the Commission is serviag a copy
of this order on each pipeline which is listed in
Appendix B of Order No. 472 and which either
reported storage volumes in its 1986 annual report
or filed a 1986 Form No. 2-A. This service is by
United States Mail on the date of issuance of this
order.

43 See 52 FR 21269. Any adjustments will be
reflected by a credit to the 1988 annual charges bills
of those companies filing the data specified above.

44 The instructions which Order No. 472-A added
to these pages (52 FR 23650 [June 24, 1987]. 39 FERC
1 61,316) are deleted in their entirety, and are
replaced with the following language:

Also indicate by footnote (1) the system supply
volumes of gas which are stored by the reporting
pipeline during the reporting year and also reported
as sales, transportation and compression volumes
by the reporting pipeline during the same reporting
year, (2} the system supply volumes of gas which
are stored by the reporting pipeline during the

J. Natural Gas Field Sales Double
Assessment

Columbia argues that pipeline
production field sales reflected in its
Form No. 2 should not be included in
calculating its annual charges because
they have also been included in
Columbia's transportation volumes.43
The Commission in Order No. 472 did
not intend such a double assessment.
The Commission will therefore give a
natural gas pipeline the opportunity to
inform the Commission of the volumes
of pipeline production field sale which
were included in both the sales and the
transportation totals in Form No. 2, page
521, lines 42 and 46, or Form No. 2-A,
page 18, lines 11 and 13-15. The

"pipelines may file this data under oath

with the Commission by close of
business November 25, 1987.46 Pipelines
should file the data with the Office of
the Secretary, Att'n: Jewel Poore,
Division of Management Systems. When
the Commission recomputes the 1987
annual charges this fall (in order to
reflect the Commission's actual FY 1987

“expenses),4? it will also consider such

data and will revise the pipelines’ bills
to correct such double assessment. A
pipeline company that fails to file the
data requested in this order will not
benefit from this correction in the
recalculation of the 1987 annual charge
bills.

In future years, the Commission will
require such data in its Form Nos. 2 and
2-A. To this end, the Commission is
amending its instructions for these forms
to require that every natural gas pipeline
provide such data as part of a footnote

reporting year and which the reporting pipeline
intends to sell or transport in a future reparting
year, and (3) contract storage volumes.

This language supplements the instructions which
Order No. 472 added to these pages {see 52 FR 21274
n. 151 and 21297-21300 [Appendices C and D}).
Revised pages 520-521 and 18-19 are in Appendices
B and C and contain all instructions added to those
pages as a result of this rulemaking praceeding.

The Commission also notes that it is clarifying
instruction 4 on pages 520-521 of Form No. 2 and
instruction 2 on pages 18-19 of Form No. 2-A to
replace the reference to “nonjurisdictional gas™ with
the reference to *“gas not subject to Commission
regulation.” The Commission has incorporated this
change into the revised pages 520-521 and 18-19.
Finally, the Commission notes that it is making a
similar revision in § 382.202 of the annual charges
regulations by deleting the word “jurisdictional”
from the phrase “jurisdictional gas subject to
Commission regulation.”

48 Petition of Columbia at 3-4.

46 To facilitate such natural gas pipelines’ timely
filing of this data. the Commission is serving a copy
of this order on each pipeline which is listed in
Appendix B of Order No. 472. This service is by
United States Mail on the date of issuance of this
order.

47 See 52 FR at 21269. Any adjustments will be
reflected by a credit to the 1988 annual charges bills
of those companies filing the data specified above.

on pages 520-521 of Form No. 2 or pages
18-19 of Form No. 2-A.48

K. Exemption of Natural Gas Producers
and Intrastate Pipelines

INGAA and Texas Eastern object to
the Commission's exemption of natural
gas producers and section 311 intrastate
pipelines.*® However, these petitioners
raise no arguments not previously
considered and rejected in the final
order.%¢

L. Assessment of Limited Jurisdiction
Certificate Holders

Connecticut Natural seeks a
clarification that Order No. 472 does not
apply to natural gas companies holding
limited jurisdiction certificates under
section 7(c) of the Natural Gas Act.5!
The company also requests the
Commission to revise § 382.102(a) of its
annual charges regulations to provide
that companies holding limited
jurisdiction certificate authority are
exempt from annual charges. As already
noted in the final rule, the Commission
intends that natural gas companies
holding limited jurisdiction certificates
not be assessed annual charges.52 The
definition of “natural gas pipeline
company” in § 382.102{a) of the
Commission’s annual charges
regulations is amended to reflect this
intent.

M. Special Requests From Natural Gas
Companies

1. National Fuel Gas Distribution
Corporation (NFGDC). In the
Commission’s Notice of Proposed
Rulemaking issued in this proceeding on
January 28, 1987,5%2 NFGDC was listed
as a “Section 7(f)" company. In its
comments, NFGDC advised the
Commission that its section 7(f) status
had been vacated pursuant to the
Commission’s Order of November 4,
1986, in Docket No. CP86-351, which

48 The new instructions added to pages 520-521 of
Form No. 2 and pages 18-19 of Form No. 2-A
concerning pipeline production field sales are:

Also indicate the volumes of pipeline production
field sales which are included in both the
company's total sales figure and the company's total
transportation figure [lines 42 and 46 of page 521 on
Form No. 2, or lines 11 and 13-15 of page 19 on Form
No. 2-A}.

Revised pages 520-521 and 18-19 are attached as
Appendices B and C of this arder, and .contain all
instructiuns added to those pages as a result of this
rulemaking proceeding. )

49 Petitions of INGAA at 7-9: Texas Eastern at 1,
5-8.
80 Spe 52 FR 21271-21273.

51 Petition of Connecticut Natural at 1-3, referring
to 15 U.S.C, 717f(c) (1982).

52 See 52 FR at 21276.

320 52 FR.3128 (Feb. 2, 1987), IV FERC Stats. &
Regs. 1 32,434.
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issued NFGDC a certificate to transport
gas to Eastern Natural Gas Company
(Eastern) and to construct and operate
measuring facilities.53 In Order No. 472,

" the Commission deleted NFGDC from
the list of section 7(f} companies and
placed it upon no other list. It also
exempted all section 7(f} companies
from annual charges.

NFGDC seek clarification that its
absence from the lists appearing in
Appendix B to Order No. 472 means that
it is not subject to annual charges. In the
November 4, 1986 order, the Commission
limited its jurisdiction over NFGDC to
the certificated services.®* The order
expressly stated that certification of the
services to Eastern did not affect the
nonjurisdictional status of NFGDC's
other operations.55 As a limited
jurisdiction-certificate holder, NFGDC is
not subject to annual charges.56

2. Phillips Petroleum Company. Both

. Phillips Petroleum Co. and Marathon Oil
Co. were listed as “Importers with NGA
Sections 3 and Presidential Permit
Authonty Only,” one of the classes of
companies not-subject to annual
charges. Phillips states that these two
companies export rather than import
natural gas from the Kenai LNG plant in
the Cook Inlet area of Alaska, and that
Phillips 66 Natural Gas Co. has
succeeded to export permit previously

‘held by Phillips Petroleum Co. relating
to the Kenai LNG sale. The Commission
will correct its record to reflect these
changes. However, as neither company
pays annual charges, these corrections
will not affect the amount of any
company's annual charge bill.

N. Oil Not Subject to the Commission’s
Oil Transportation Jurisdiction

Eureka Pipe Line Co., Natural Transit
Co. and Arco Pipe Line Co. argue that
the Commission inadvertently failed to
exclude revenue from the intrastate
transportation of oil in computing
annual charges for oil pipelines. It was
not the Commission’s intent to include
such revenue, for ta do so would
contravene Congressional intent that the
Commission base its annual charges
assessments on “the amount of
energy . . . transported or sold sub]ect
to Commlsmon regulatlon " 87

The Commission is therefore
amending the definition of “‘operating
revenues” in § 382.102(o) of the annual
charges regulations, and will give a
jurisdictional oil pipeline the

%3 37 FERC { 61.082.
54 Id. at 61.214.

55 Id. .

58 Gee Part li L'supra.

37 Conference Report at 239, 1986,U.S. Code Cong.

& Ad.News at 3884.

opportunity to file a sworn statement
which separates: (1) The revenue in
FERC Account Nos. 200, 210 and 220
derived from the interstate
transportation of oil from (2) the revenue

in FERC Account Nos. 200, 210 and 220

derived from the intrastate
transportation of oil. Such statements
must be filed with the Commission by
close of business, November 25, 1987.58
Pipelines should file the data with the
Office of the Secretary, Att'n: Jewel
Poore, Division of Management Systems,
When the Commission recomputes the
1987 annual charges this fall (in order to
reflect the Commission's actual FY 1987
expenses},? it will also consider such
data and will revise the oil pipelines’
bills to reflect only the revenue derived
from the interstate transportation of oil.
A company that chooses not to file the
data requested in this order will not
benefit from the exclusion of intrastate
transportation revenue in the
recalculation of the 1987 annual charge
bills.

In the future, the Commission will
require this data in its Form No. 6.
Therefore, the Commission is amending

its instructions for Form No. 6 to require

that every oil pipeline provide such data
as part of a footnote on page 301 of that
form.s¢

O. Proposed Apportionment of Electric
Program Costs

In the final rule, the electric program
costs (with the exception of the costs of
regulating PMAs) are apportioned
among I0Us based upon each 10U’s
total jurisdictional adjusted sales for
resale and adjusted coordination sales.
Some I0Us seek rehearing on this issue,
asserting that there is no relationship
between the number of kilowatt-hours
sold and the budgetary impact of
regulation of their rate schedules on the
Commission.8!

88 To facilitate oil pipeline's timely filing of this
data, the Commission is serving a copy of this order
on each such plpelme listed in Appendix E of Order
No. 472. This service is by United States Mail on the
date of issuance of this order.

39 See 52 FR 21269. Any adjustments w«ll be

reflected by a credit to the FY 1988 annual charges -

bills of those companies filing the data specified
above.

80 A revised page 301 of Form No. 6 is in
Appendix D. The new instructions are: -

Also indicate by footnote: (1) The revenues in
Account Nos. 200, 210 and 220 which are derived
from the interstate transportation of oil, and {2) the
revenues in Account Nos. 200, 210 and 220 which
are derived from the intrastate transportation of oil.
The sum of the two revenue figures should equal the
total revenues in Account Nos. 200, 210 and 220.

$1 Petitions of APSCo at 5, 7: CIPSCo.at 8.

The Commission is not persuaded by
these previously raised arguments. As
Order No. 472 stated, the Conference
Report indicates Congress' intent that,
the annual charges be assessed on the
basis of the “annual sales or volumes
transported.” 82

The Commission has been asked to
reconsider its decision to include certain -
long-term coordination and transmission

‘sales in the adjusted sales for resale

category. APSCo alleges that these
transactions “normally entail a nominal
review by the Commission upon
submission of the initial contract.” 63
The Commission disagrees with
APSCo’s argument. Rates for long-term
coordination and transmission sales
usually require greater use of
Commission resources than those for
sales which have a duration of less than
five years. Long-term sales rates tend to
be based upon fully distributed costs
and require cost projections (test year
data) which must be reasonable. Rates
for short-term coordination or
transmission sales, on the other hand,
are not necessarily exclusively cost-
based, but may be made for many non-
cost reasons as well.

CIPSCo maintains that the
Commission should not assess annual
charges on transmission rate volumes
because the charges would discourage
voluntary transmission. CIPSCo also
asgerts that these rates benefit the buyer
or seller of the power more than the
transmitting entity.84 The Commission
believes that the assessment of annual
charges on the order of Yioo of a mill per
kilowatt-hour should have no
appreciable effect on voluntary
transmission, especially in light of the
facts that transmitting entities often add
up to 1 mill per kilowatt-hour to the
otherwise-justified rates for
unquantifiable costs. The Commission
has seen no evidence that this
additional one mill has jeopardized the
provision of voluntary transmission
service.®% A fortiori, the addition of Yoo
of a mill would not discourage these
transactions.

SCSI objects to the Commission’s
inclusion of certain unit sales in the
adjusted sales for resale category.
SCSI's assertion brings to light a
fundamental misunderstanding reflected

62 52 FR 21287, gquoting Conference Report 4t 239,
1986 U.S. Code Cong. & Ad. News at 3884.

83 Petition of APSCo st 6.

4 Petition of CIPSCo at 17.

88 See Order No. 84, “Regulations Limiting
Percentage Adders in Electric Rates for
Transmission Services.” 45 FR 31284 (May 13, 1980},
FERC Stats. & Regs. (Regulations Preambies 1977~
1981), § 30.153. reh'g denied, 12 FERC Y 61,017 {1980);
Allegheny Power System. 20 FERC { 61.336 {1982).
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in many petitions for rehearing. The
Budget Act does not require that the
Commission tailor the annual charges so
closely as to, in effect, direct bill all
jurisdictional entities. The Commission
may utilize reasonable generalized
categories for assessment. In general,
the rates for long-term unit power sales
require a similar use of Commission
resources to that required for other
sales-for-resale transactions.
Consequently, the assessment of the
same annual charge per kilowatt-hour
for some unit sales as for sales for resale
does not give rise to an unreasonable
subsidy, nor is it likely to discourage
unit power sales.

SCSI maintains that the final rule
creates inequities by assessing annual
charges to energy transactions among
subsidiaries, parents, affiliates, or power
pool members. In support of this
contention, SCSI makes the same
arguments previously raised in response
to the NOPR, /.e., these transactions are
not normally intended to generate a
profit, and such annual charges may
produce multiple billing for the same
unit of electricity.6® SCSI further asserts
that these types of transactions should
be exempted because annual charges
would discourage voluntary
interconnection and coordination of
electric facilities which Congress, in
section 202(a) of the Federal Power Act
(FPA),%7 specifically instructed the
Commission to promote and encourage.

The Commission has already
adequately addressed the issue of the
role that the profit motive is to play in
the assessment of annual charge. Order
No. 472 also adequately justified the so-
called “multiple billing” for the same
kilowatt-hour.®8 The Commission
intends to continue encouraging
voluntary interconnection.®® However,

60 SCSI argues that the Commission failed to
identify significant additional costs associated with -
the filing of rate schedules for these types of
transactions. SCSI also argue that the Commission
has already recovered through the filing and service
fees the cost of regulating these transactions.
Petitions of SCS1 at 9-10: Electric Utilities Group at
10-11. SCSI misunderstands the nature of the
annual charge. Costs which are directly attributable
to these transactions are recovered in the filing fees
or not recovered from the responsible entities for
policy reasons. All costs not recovered through fees
must be recovered through the annual charges. That
is what Order No. 472 does.

8716 U.S.C. § B24a(a) (1982):.

68 52 FR at 21285~-21286. -

8% FERC as a Least-Cost Regulator: Hearing
Before the Subcommittee on Energy Consérvation
and Power of the Committee on Energy and
Commerce. House of Representatives, 97th Cong.,
2d Sess. 30 (April 23, 1982) (statement of CM.
Butler. tl. Chairman, FERC)..Sae a/so FERC Wants
Volunteers for Experiments with Bulk-Power
Deregulation, Inside F.ER.C., April 26, 1982, at 1.

the Commission does not believe than
an annual charge of the magnitude being
charged will affect an entity’s decision
of whether to engage in voluntary - - -
interconnection and coordination...

P. Absence of an Automatic Tracking
Mechanism for Electric Annual Charges

Several 10Us argue that the
Commission should reconsider its
decision not to establish an automatic
tracking mechanism for near-
contemporaneous recovery of the
electric industry's annual charges.”® The
10Us are particularly concerned with
what they characterize as arbitrary and
discriminatory treatment that they will
receive compared to the natural gas
pipelines (which are allowed touse a
rate adjustment mechanism to recover
annual charges).

The Commission continues to believe
that the IOU’s alleged need for

automatic tracking mechanisms does not

outweigh the Commission's long-
established policy against such tracking
in the electric area. In contrast to fuel
costs, which are permitted to be
recovered through an automatic
adjustment clause, the annual charge
expense for electric atilities is a
relatively stable cost item which is
reasonably easy to project, once the
annual charge program is underway.
Second, the magnitude of the annual
charge expense is not a major element
of an electric utility's cost of service.
Therefore, the Commission does not
believe that annual charge expenses for
electric utilities are an appropriate cost
item for recovery through an annual
charges adjustment clause. However, as
stated in the final rule, these annual
charge expenses are more appropriately
recoverable via inclusion in test period
data in an FPA Section 205 rate
application.

With respect to the alleged

- discriminatory treatment of allowing
" ACA surcharge procedures for the

natural gas pipelines and not the electric
utilities, the discussion in the final rule
as to this exception sufficiently
addresses the arguments made by the
IOUs in their rehearing petitions.??

70 See Petitions of APSCo at 8; SCSI at 11-12;
Electric Utilities Group at 12-13; EEI at 13; and
CiIPSCo at 19-22.

71 In addition, there are significant differences
between the electric and the natural gas regulatary
programs. For example, electric utilities provide a
much wider range of classes of services than do gas
utilities. The rates, terms and conditions for these
electric services are typically established by ’
individual contracts. This accounts for the
approximately '3.000 to 4,000 electric rate schedules
on file with the Commission for fewer than 200
I0Us.” :

A revigion in these contracts to allow special rate
surcharge procedures for the annual charges similar

Q.-Cogeneration and Small Power
Production '

1. ‘e E
In.late-filed request for rehearing, .
Edison Electric Institute (EEI) argues.
that the Commission should assess

annual charges to cogenerators and

small power producers rather than
require the 10Us to absorb the cost of
regulating these entities.?? First, EEl
argues that under the Budget Act the
Commission does not have the authority
to exempt ail these entities from
assessment of annual charges.
According to EEI, the Commission only
has the power to waive, on an
individual basis, responsibility for part
or all of an annual charge payment after
it has been .assessed.”® Second, EEI

to those adopted for the natural gas program would
require a utility to file a separate filing with the
Commissian for each of its rate schedules, and
annual revisions thereafter. It would require the
Commissian to notice every filing and subject to
that filing to litigation.

Natural gas pipelines, however, typically have
only one tariff. Consequently, implementation of
ACA surcharge procedures would invelve a
significant ongoing process that would be unduly
burdensome to implement compared to the natural
gas pipelines program.

The Commission notes that implementing such a
system would also present a burden on the electric
utility because it would have to revise its rate
schedules annually in order to incorporate the most
recent annual charge data. Additionally, such a
filing would require the utility to pay a filing fee for
each periodic revision.

72 EEl filed its Request for Rehearing one day
after the statutorily-imposed 30-day deadline for
such filings. The Request was filed with an
accompanying motion for extension of time to file
the Request which alleged that the Request was
untimely filed through no fault of the firm
representing EEI EF1 dlgo argues that the FPA does

. not govern the rule to be applied to the late

rehearing. Rather, EEl mainteins that the Budget Act

- gives the Commission discretion concerning the

deadline for rehearing requests.

The Commission disagrees. This proceeding was
instituted underboth the FPA and the Budget Act.
The Budget Act contains no provision addressing
this issue.:Section 313(a] of the FPA reqtires a
petition for rehearing to be made within thirty days
after the issuance of a Commission order. 16 U.S.C.
825 1(a) (1982). EE] concedes that it did not file its
petition within this statutory deadline. The
Commission has no discretion to waive the
statutory deadline..See Kansas Cities v. FERC, 723
F.2d 82 (D.C. Cir. 1983). While the Commission is
precluded from considering the late pleading filed
by EEI as a request for rehearing. it does have the
discretion to consider the pleading as a motion for
reconsideration. See generally Modesto and Turlock
Irrigation Districts and City and County of San

~ Francisco. 24 FERC §61.152 (1883). EEl was the only

entity to raise the issues of assessing annual

charges to cogenerators and small power producers.
The-Cammission's decision to view EEI's petition as
a reconsideration request gives those arguments one

" final airing. However, because EEl1 did not file a

timely rehearing request, it will not be able to raise
the issues in a later judicial appeal. FPA'§.313(b), 18

© US.C. 825 1(b) (1982):

73 Petition of EEI at 8-7.
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argues that, even if the Commission has
the power to exempt these entities from
the assessment of annual charges, there
is no sound policy reason to do s0.7¢
According to EEI “(i)t seems utterly
implausible that [the cogeneration and
small power production program’s} costs
[of two cents per kilowatt of installed
capacity] could have a ‘chilling effect’
on the development of cogeneration or
small power production capacity.” 7%
Third, EEI proposes that the
Commission correct the problem of not
knowing which cogenerators and small
power producers to assess annual
charges by adopting a filing requirement
specifically for that purpose. :

The Commission disagrees with EEI's
interpretation of the legislative grant of
. waiver or exemption authority. It is true
that the House bill's wholesale
exemption for cogenerators and small
power producers was not adopted in the
Budget Act. However, the Conference
Report specifically addressed the issue,
- saying that the Commission retained the

power to achieve the same result.?® The
" result to which the conferees referred
was the wholesale exemption of these
entities from the assessment of annual
charges, not the waiver of all or part of
an annual charge on an individual basis.

EEI asserts that the Commission
should utilize the Budget Act to recover
. the as-yet unrecovered two-thirds of the

costs of regulanng these entities. The
Commission is in the process of
reconsidering recovery of these costs
. through IOAA filing fees. In light of the

. possibility that the Commission may in :

. fact decide to.recovery through revised
filing fees the entire cost of regulating
these. entities, it will deny EEI's request.
At that time, interested persons will be

. allowed the opportunity to make

: relevant comments. The.Commission .
also believes that the administrative
burden of implementing and’~
admlmstermg a'new filing requxrement
outweighs any resulting monetary

" benefits to be'gained from’ assessing
) annual charges to these entities.

'R Speclal Requests From E[ectnc
Entities

1. Central lllinois Public Serwce
- Company (CIPSCo). CIPSCGo has -
requested that the Commission clarify

. the status of capacity participation sales

. which it makes to some of its customers.
"According to CIPSCo, these
transactions, “include’ provrslons for
supplemental power, economic energy
and nondisplacement energy,.emergency

74 Petition of EEI at 8—9
75 Petition of EEl at 9.

. . 78 Conferenceé Repor! at 239; 1986 U.s. Code Cong
& Ad. News at 3884. : . .

or back-up energy, spinning reserves,
transmission and many other provisions

found in traditional coordination and

interchange transactions.” 77

CIPSCo’s Capacity Participation
Agreement represents several different
types of services contained within a
single contract. These differcnt services
are to be used during different operating
circumstances of the general plant
providing the service. The central
service being provided under this
agreement is long-term firm capacity -
service. Long-term firm capacity service
is properly included in the “adjusted

-sales for resale” category for annual

charge purposes. CIPSCo refers to the
other services, such as economy,
emergency, supplemental power, or.
back-up energy as “traditional
coordination and interchange
transactions.” 78 The Commission
believes that only these services are
properly categorized as “adjusted
coordination sales” for annual charge
purposes. CIPSCo requests that the
Commission state that a/l capacity
participation arrangements are
“coordination sales.” The Commission
does not believe such a broad
pronouncement would be appropriate in
light of the various services being
provided in this arrangement; the

_ separate and distinct operating

conditions and terms and conditions; as

- well as the differing terms and

conditions of these various services.

" CIPSCo should separate these
transactions occurring under this single
agreement into the two categories of
adjusted sales for resale and adjusted .
coordination sales, as these categories
are defined in Order No. 472. This
separation will facilitate the proper
assessment of annual charges. -

- 2. Texas Utilities Electric Company -
{TUECo). TUECo requests
reconsideration of the Commission
decision to categorize it as a public
utility for annual charges purposes. This
objection stems from TUECo’s claim
that it is not a “public utility” as defined
by the FPA. TUECo refers to the Notice
of Proposed Rulemaking (NOPR) in this
proceeding which erroneously
concluded that the Conference Report
instructed the Commission to use the

. House bill as a guide to determine every
' entity to be assessed charges.”® In

77 Petition of CIPSCo at 13-14.

78 Id

19 Seé Notice of Proposed Rulemaklng Part Vl B
52 FR 3128 at 3136-3137(February 2, 1887). The
House bill restricted the set of entities that could be
assessed annual charges o only those entities
which were defined as “public utilities” in the FPA,
The FPA defines public utility as: ]

Any person who owns or operates facilities
subject 1o the jurisdiction of the Commission under

Order No. 472, the Commission
expressly refused to adopt the NOPR's
conclusion.8® Thus, while TUECé's
assertion that it-is not-a “public utility”
within the meaning of the FPA may be
true, this does not exclude TUECo from
being a “public utility” within the
meaning of the Budget Act. TUECo is a
“public utility” for purposes of the
Budget Act because it owns or operates
facilities used for interconnection and
wheeling under sections 210, 211, and
212 of the FPA.8}

Order No. 472 defines the term “public
utility” for the purposes of the
Commission’s authority to assess annual
charges pursuant to the Budget Act.
While the Budget Act term is the same
as that in the FPA, the respective
definitions -are not: The very entities

* (other than governmental entities) that

are excluded from the FPA term *‘public
utility” are included in the Order No. 472
term *public utility.” TUECo meets
Order No. 472s definition of "public
utility” and it meets the final rule
criteria for annual charge assessment:

‘That it files a Form No. 1 with the.

Commission and it has a rate schedule
on file. The Commission’s inclusion of
TUECo in the list of éntities to bé
assessed annual charges is therefore

. appropnate iy

3. Houston L)ghtmg and Power

" Company (HL&PCo). HL&PCo requests

rehearing relying on the very same

. misinterpretation of the Budget Act's

legislative history as does TUECo. It is

“itrelevant for purposes of the fmal rule

whether HL&PCo meets the FPA -
definition of “public utility.” HL&PCo :
admits’ that it will own or operate
facilities sublect to the jurisdiction of -

" the Commission under sections 210, 211

and 212 of the’ FPA. Those sections of
the FPA are in Part 1l of the statute:

_ therefore HL&PCo meets the définition -

of “public utility” for purposes of the "
final rule. Because HL&PCo files a Form
No. 1 and has a transmission rate
schedule on file, it will be required to
pay annual charges. if the charges are

not waived. -

HL&PCo also argues that since it is
not the, dr,r_eqt beneficiary of the
Commission’s regulatory services, it is

" notfair or equitable to assess it annual
. charges, HL&PCo claims that.it ig not .

“directly affected” by the Commission’s . f

- regulations. Furthermore, HL&PCo

this subchapter (other than facilities subject to such
jurisdiction solgly by reason of sechon 8241 824j.or
824k of this title}.

18 U.S.C. 824(e) (1982).

80 52 FR 21263 n. 276.

81 See. ¢.g.. Central Power & Light Company. 17
FERC { 61,078 (1981) modified, 18 FERCﬂ 61. 100
(1982). - .
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claims that the filing fees it paid covered
all of the costs of Commission regulation
of its transmission rate schedule. .

HL&PCo misunderstands .
congressional intent to have entities
which are “directly affected” by
Commission regulation pay annual
charges.In fact, HL&PCo's .
understanding of the term “directly
affected” would make the Budget Act
superfluous. HL&PCo would have the
Commission assess annual charges only
to entities to which it could specifically
attribute a particular regulatory benefit.

If it were possible to assign directly
all the Commission’s costs with that - -
level of specificity, then the Commission
could recover all of its costs thfough .
IOAA fees. This cannot be done
because there are many aspects of
Commission regulatory activities which
generally benefit jurisdictional entities
and which cannot be specifically
assigned. Furthermore, the
Commission's resources must alwa'ys be

available to deal with any activities in
which HL&PCo or any other IQU or their
customers may wish to engage in before
the Commission, e.g., rate changes,
investigations, and complamts
Consequently, HL&PCo is “directly
affected” by Commission regulation and
will be assessed annual charges based
upon energy transactions carried gut-
pursuant to the rate schedule it has on’
file with the Commission.82

4. Citizens Energy Corporation {CEC}
On June 12, 1987, CEC requested that the
Commission confirm CEC’s
understanding that it will not be
assessed annual charges. CEC points out
that the Commission waived any
requirements that it file a Form No. 1 or

1-F or any other reports or maintain its
accounts in accordance with the .~
Commission’s Uniform System of -
Accounts.83 -

- CEC correctly pomts out that its name
was-excluded from Appendix F in Order
No. 472 which listed the eléctric entities
to be assessed annual charges. The
Commission continues to believe that
CEC should not be assessed annual
charges so long as it does not meet both
of these criteria. _ .

5. Southern Company Services. Inc.
{SCSI). In both of its requests for

82 The Commission disagrees with HL&PCo's.
assertion that it is being treated unfairly because it
is being assessed annual charges while Alaskan and
Hawaiian IOUs are not. HL&PCo is being treated
differently from Alaskan and Hawaiian IOUs
because it has a rate schedule on file which is
regulated by the Commission. HL&PCo ignores the
fact that, while Alaskan and Hawaiian IOUS do file
Form Nos. 1 or 1-F. they do not have rate schedules
on file. Both conditions must be present if an annual
charge is to be assessed.

83 See Citizens Energy Corp.. 35 FE RC]] 61,198
(1986).

rehearing, SCSI asked that the
Commission reconsider its decision

- denying requests for a longer comment

period, technical conferences; and a
hearing. According to SCSI, these
procedures are necessary for meaningful
participation of interested [OUs in this
rulemaking. Such a procedure, SCSI
alleges, is the only way to formulate a
fair and equitable final rule.84

The Commission remains convinced
that the procedure it adopted for public

- comment on the NOPR and the final rule

provided for adequate and substantive

* participation by interested entities. SCSI

" has raised no new points to bolster its
‘procedural requests. Because Order No.
472 adequately addresses these '

issues,85 the Commission will not’
reconsider them.

111. Paperwork Reduction Act Statement

The information collection provisions
of this rule are being submitted to the
Office of Management and Budget

. {OMB) for its approval under the -
- Paperwork Reduction Act 8¢ and OMB's

regulations.®” Interested persons can
obtain information on the information
collection provisions by contacting the
Federal Energy Regulatory Commission
825 North Capitol Street, NE.,

Washington, DC 20426 (Attention: Ellen :

Brown, (202} 357-5311). Comments on

-the information collection provisions
.can be sent to the Office of Information .

and Regulatory, Affairs of OMB, New

, Executive Office Building, Washington.
‘DC 20503 (Attention: Desk Officer.for

the Federal Energy Regulatory
Commission). -

If the information collection
provisions-in thig rule do not receive
OMB approval before November 25."
1987 filing deadline, then the
information ¢ollection requirements will
be suspended peénding OMB apprdval
The public will be notified by notice in
the Federal Register if suspension of the
information collection requirements is

necessary.
R ' Effective Date .

‘Section 553(d) of the. Admxmstratlve

‘Procedure Act requires, with.certain .
exceptions, that an agency ptiblish or

. serve any substantive rule not less than

-.30 days before its effective date.88 In’

. order to provide the companies .

sufficient time to collect and file the’
requested data and to provide OMB
sufficient time to review the new

84 Petitions of SCS! at 12-13; Electric Utilities
Group at 13-14.

85 52 FR 21267-21268. -

86 44 U.S.C. 35013502 {1982).

87 5 CFR 1320.13 (1987).

-..B8 5 U.8.C. 553(d) (1982).

mformatlon collection requirements, this
order becomes effecnve on November 4,
1987. ’

List of Subjects
18 CFR Part 154 A
Natural gas, Pipel‘i‘r.le;s:‘.‘ l.{.e'porting‘a'nd
recordkeeping requirements.
18 CFR Part 382
Annual charges:’

In consideration of the foregoing, the
Commission amends Parts 154 and 382"
of Title 18, Code of Federal Reguldtlons
as set forth below:

By the Commlssmn.

" Kenneth F. Plumb,

Secretary.
PART 154—[AMENDED]

1. The authority citation for Part 154
continues to read as follows:

Authority: Omnibus-Budget Reconciliation
Act of 1986, Pub. L. No. 99-509, Title Ill,
Subtitle E, Sec. 3401 (Oct. 21, 1986}; Natural
Gas-Act, 15:U.S.C. 717-717w (1982); Natural
Gas Policy Act, 15 U.S.C. 3301-3432 (1982); .
Administrative Procedure Act, 5 U.S.C. 551-
557 (1982); Interstate Commerce Act, 49 |
U.S.C.1-27 (1976) Department of Energy

" Organization Act, 42 U.S.C. 7102-7352 (1982);

E.O. 12,009, 3-CFR 1978 Comip., p. 142; Federal
Power Act, 16 U.S.C. 791a-828¢ (1982); Publlc

" "Utility Regulatory Policies Act, 16 U S C.
. '2601—2645 (1982) "

2. Section 154 38(d)(6](n) isrevisedto
read as follows:

§154.38 Composition of rate schedu_le.

(d) Statement of mte
(6) « & & :

(ii) (A) Except as prov1ded in ‘
paragraph (d)(6)(ii)(B) of this section, a
company must reflect the ACA unit
charge in each of its rate schedules
applicable to sales or transportation

" deliveries. The company must apply the

ACA unit charge to the commodity
component of rate schedules with two-
part rates. The company seeking
authorization to use an ACA unit charge

. must file with the Commission an ACA-
. related tariff sheet which must include:

. {1) Language specifying the purpose
and manner of collecting the ACA (to’

- cotlect an ACA per unit charge as

specified by the Commission, applicable
to all the'pipeline’s sales and :
transportation schedules),
. (2) The per unit charge of the ACA,
(3) The proposed effective date of the
tariff change (30 days after the filing of
the tariff sheet, unless a shorter period

.is specifically requested and justified in

a waiver petition), and
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(4) An expression of the pipeline's
intent not to recaver any annual charges
recorded in FERC Account No. 928 in a
NGA Section 4 rate case.

(5) Tariff sheets must be accompanied

by the filing fee specified in. §.381.204 of .

.the Commission’s regulations.
Subsequent tariff filings amending the
initial ACA-related tariff sheet must be
accompanied by the filing fee specified
in § 381.205 of the Commission’s
regulations.

(B) If a pipeline files in'1987 a. revision
of an ACA-related tariff for the purpose
of complying with the requirements of
this section, the pipeline will not be
required to pay a filing fee for the
revised tariff sheet.

* * * * *

PART 382—[AMENDED]

3. The authority citation for Part 382
continues to read as follows:

Authority: Omnibus Budget Reconciliation
Act 0f 1986, Pub. L. No. 99-509, Title III,
Subtitle.E,. Sec. 3401 (Oct. 21, 1986);
Department of Energy Organization Act, 42
U.S.C. 7101-7352 (1982); E.O. 12,008, 3 CFR
1978 Comp.,.p.. 142; Administrative Procedure
Act, 5U.S.C. 551-557 (1982); Natural Gas Act,
15 U.S.C. 717-717w (1982); Federal Power Act,
16 U.S.C. 791a-828¢ (1982); Natural Gas
Policy Act, 15 U.S.C. 3301-3432.(1982); Public
Utility Regulatory Policies Act, 16 U.S.C..
2601-2645 (1982); Interstate Commerce Act, 49
U.S.C. 1-27 (1976).

4. In § 382.102 paragraphs (a) and (o)
are revised to read as follows:

§382.102 Definitions.
* * *, * L

(a) “Natural gas pipeline company”
means any person:

(1) Engaged in natural gas sales for
resale or natural gas transportation
-subject to the jurisdiction of the
Commission under the Natural Gas Act
whose sales for resale and
transportation exceed 200,000 Mcf at
14.73 psi (60°F) in any of the three
calendar years immediately precedmg
the fiscal year for which the
Commission is assessing annual
charges; and

(2) Not engaged solely in "first sales™
of natural gas as that term is defined in
section 2{21) of the Natural Gas Policy
Act of 1978; and

(3) To whom the Commission has not
issued a Natural Gas: Act Section 7(f)
declaration; and

(4) Not holding a limited jurisdiction
certificate.

(0) "Operating revenues'” means the
monies: (1) Received by an oil pipeline
company for providing interstate
common carrier services regulated by
the Commission, and (2).included in

FERC Account No. 200, 210, or 220 in
FERC Annual Report Form No. 6, page
301, lines 1, 2 and 3, column d, under
Part 352 of the Commission’s
regulations.
* * * w *

5. Section 382.106{a) revised to read as
follows:

§ 382.106 Accounting for Annual Charges
paid under Part 382.

{a) Any natural gas pipeline company
subject to the provisions of this part
must account for annual charges paid by
charging the account to. Account No. 928,
Regulatory Commission Expenses, of the
Commission’s Uniform System of

~Accounts. -

* * * * *

6. Section 382.202 is revised to read as
follows:

§ 382.202 Annual Charges under the
Natural Gas Act and Natural Gas Policy Act
of 1978 and related statutes..

The adjusted costs of administration
of the natural gas regulatory program
will be assessed against each natural
gas pipeline company based on the
proportion of the total gas subject to
Commission regulation which was sold
and transported by each company in the
immediately preceding calendar year to
the sum of the gas subject to the

‘Commission regulation which was sold

and transported in the immediately
preceding calendar year by all natural -
gas pipeline companies being assessed
annual charges:

{FR Doc. 87-21830 Filed 9-24-87; 8:45 am)
BILLING CODE 6717-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 510 '

Animal Drugs, Feeds, and Related
Products; Change of Sponsor Address

AGENCY: Food and Drug Administration.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration {FDA) is amending the
animal drug regulations to reflect a
change of sponsor address for Sterivet
Laboratories, Inc.

" - EFFECTIVE DATE: September 25, 1987. -

FOR FURTHER INFORMATION CONTACT:
David L. Gordon, Center for Veterinary
Medicine (HFV-238), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-443-6243.

SUPPLEMENTARY INFORMATION: Sterivet

" Laboratories, Inc., sponsor of approved

NADA 113510 for phenylbutazone
granules; advised FDA of a change of
address from 7320 Florence Blvd., ~
Omaha, NE 68101, to 3909 Nashua Dr.,
Mississauga, ON, Canada L4V 1R3. The
agency is amending 21 CFR 510.600(c)(1}.
and (2] to reflect the change..

List of Subjectsiin 21 CFR Part 510

_ Administrative practice and
procedure, Animal drugs, Labeling,
Reporting and recordkeeping
requirements.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, Part
510 is amended as follows:

PART 510—NEW ANIMAL DRUGS

1. The authority citation for 21 CFR
Part 510 continues to read as follows:

Aauthority: Secs..512, 701{a) (21 U.S.C. 360b,
371(a)); 21 CFR 5.10 and 5.83.

§510.600 [Amended]

2: Section 510.600 Names, addresses,
and drug labeler codes of sponsors of
approved, applications is amended in
paragraph (c)(1}-irr the entry for
“Sterivet Laboratories, Inc.,” and.in
paragraph (c)(2) in the entry for* '047408"
by amending the sponsor address: to
read “3909 Nashua. Dr., Unit 5,
Mississauga,.ON, Canada L4V 1R3.”

Dated: September-18, 1987.
Richard A. Carnevale,
Acting Assaciate Director. Office.of New
Animal Drug Evaluation, Center for
Veterinary Medicine.
(FR Doc. 87-22118 Filed 9—24—87 8:45 am|,

BILLING CODE. 4160-01-M.

21.CFR-Parts 510, 520, 522, 524, and
540

Animal Drugs, Feeds, and Related
Products; Change of Sponsor

AGENCY: Food and Drug Administration.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect a
change of sponsor-of several new
animal drug applications {NADA’s) from
Wendt Laboratories to Quality Plus’
Essar Corp.

EFFECTIVE. DATE: September 25, 1987.
FOR FURTHER INFORMATION CONTACT:
David L. Gerdon, Center for Veterinary
Medicine (HFV-238), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-443-6243.
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SUPPLEMENTARY INFORMATION: Quality
Plus Essar Corp.. P.O. Box 459, Fort

Dodge, IA 50501, has informed FDA of a

change of sponsor for several NADA's
from Wendt Laboratories, 100 Nancy
Dr., P.O. Box 128, Belle Plaine, MN
56011. Wendt Laboratories also
informed FDA of the sponsor change.

The NADA's affected are:
Product NADA

Onxytetracycline-50 injectable 48-287
Phenylbutazone iNjection .........cucecvrennmiiieserns 48-648
Phenylb tablets 48-647
Procaine pericillin G mastitis tubes 65-383
Nitrofurazone ointment 118-506
Iron hydrogenated dextran injection 118-142
Nitrofurazone sotution (injection) .........cceeuecrnences | 119-974
Dexamethasone sodium phosphate injection .......... 123-815
Oxytocin injecti 124-2414

This sponsar change does not involve
any changes in manufacturing facilities,
equipment, procedures, or production
personnel.

FDA is amending 21 CFR
520.1720a(b)(5), 522.540(e)(2),
522.1183(e)(1), 522.1662a(i)(2),
522.1680(b), 522.1720(b)(2). 524.1580d(b),
and 540.874a(c) (3)(i) and (4)(i) to reflect
the sponsor change.

FDA is also amending 21 CFR
510.600{c)(1) and (c)(2) to remove Wendt
Laboratories because it is no longer the
sponsor of any approved NADA's.

List of Subjects
21 CFR Part 510

Administrative practice and
procedure, Animal drugs, Labeling,
Reporting and recordkeeping
requirements.

21 CFR Part 520
Animal drugs.
21 CFR Part 522
Animal drugs.
21 CFR Part 524
Animal drugs.
21 CFR Part 540
Animal drugs, Antibiotics.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine,
Parts 510, 520, 522, 524, and 540 are
amended as follows:

PART §10—NEW ANIMAL DRUGS

1. The authority citation for 21 CFR
Part 510 continues to read as follows:

Authority: Secs. 512, 701(a) (21 U.S.C. 360b,
371(a)); 21 CFR 5.10 and 5.83.

. §510.600 [Amended)

2. In § 510.600 Names, addresses, and
drug labeler codes of sponsors of
approved applications in paragraph
(c)(1) by removing the entry for “Wendt
Laboratories’ and in paragraph (c)(2) by
removing the entry for “015579.”

PART 520—ORAL DOSAGE FORM
NEW ANIMAL DRUGS NOT SUBJECT
TO CERTIFICATION

3. The authority citation for 21 CFR
Part 520 continues to read as follows:

Authority: Sec. 512(i), 82 Stat. 347 (21 U.S.C.
360b(i)): 21 CFR 5.10 and 5.83.

§520.1720a [Amended]

4. In § 520.1720a Phenylbutazone
tablets and boluses by removing
paragraph (b)(5).

PART 522—IMPLANTATION OR
INJECTABLE DOSAGE FORM NEW
ANIMAL DRUGS NOT SUBJECT TO
CERTIFICATION

5. The authority citation for 21 CFR
Part 522 continues to read as follows:

Authority: Sec. 512(i), 82 Stat. 347 (21 U.S.C.
360b(i)); 21 CFR 5.10 and 5.83.

§ 522.540 [Amended]

6. In § 522.540 Dexamethasone
injection in pargaph (e)(2) by removing
“015579" and inserting in numerical
sequence in its place “053617."

§522.1183 [Amended)

7. In § 522.183 Iron hydrogenated.
dextran injection in paragraph (e)(1) by
removing “015579" and inserting in its
place “053617."”

§ 522.1662a [Amended]

8. In § 522.1662a Oxytetracycline
hydrochloride injection in paragraph
{i)(2) by removing *015579" and inserting
in its place “'053617."”

§522.1680 [Amended]

9. In § 522.1680 Oxytocin injection in
paragraph (b) by removing “015579" and
inserting in numerical sequence in its
place “053617."”

§522.1720 [Amended]

10. In § 522.1720 Phenylbutazone
injection in paragraph (b)(2) by
removing *015579.”

PART 524—OPHTHALMIC AND
TOPICAL DOSAGE FORM NEW
ANIMAL DRUGS NOT SUBJECT TO
CERTIFICATION

11. The authority citation for 21 CFR
Part 524 continues to read as follows:

Authority: Sec. 512(i), 82 Stat. 347 (21 U.S.C.
360b(i)); 21 CFR 5.10 and 5.83.

§524.1580d [Amended]

12. In § 524.1580d Nitrofurazone
solution in paragraph (b) by removing
“015579" and inserting in numerical
sequence ‘in its place “053617," and
further in the paragraph by removing
”and 053617."

PART 540—PENICILLIN ANTIBIOTlC
DRUGS FOR ANIMAL USE

13. The authority citation for 21 CFR

_Part 540 continues to read as follows:

Authority: Sec. 512, 82 Stat. 343-351 (21
U.8.C. 360b); 21 CFR 5.10 and 5.83.

§540.874a [Amended]

14. In § 540.874a Procaine penicillin G
inoil in paragraph {c)(3){i) and (4)() by
removing “015579" and inserting in its
place “053617."

Dated: September 18, 1987.
Richard A. Carnevale,

Acting Associate Director, Office of New
Animal Drug Evaluation, Center for
Veterinary Medicine.

[FR Doc. 87-22119 Filed 9-24-87; 8:45 am|
BILLING CODE 4160-01-M

DEPARTMENT OF LABOR

Occupational Satety and Health
Administration

29 CFR Parts 1910 and 1971
[Docket No. §-506 B)

Servicing of Single Piece and Multi-
Piece Rim Wheels at Marine Terminals

AGENCY: Occupational Safety and
Health Administration, Labor.

ACTION: Final rule.

SUMMARY: The Occupational Safety and
Health Administration (OSHA) is
amending its rules for the servicing of
rim wheels at marine terminals to )
include safety measures to be taken for
the servicing of both single piece and
multi-piece rim wheels. Prior to this
regulatory action, only multi-piece rim
wheel servicing was addressed in
OSHA's rules for marine terminals (29
CFR 1917.44(0)). With this notice, OSHA
adopts by reference the General
Industry Standards (28 CFR 1910.177)
that are specific to the servicing of both
single piece and multi-piece rim wheels,
for application within the marine
terminal environment.

EFFECTIVE DATE: This rule shall become
effective October 286, 1987.

FOR FURTHER INFORMATION CONTACT:
Mr. James F. Foster, U.S. Department of
Labor, Occupational Safety and Health
Administration, Room N-3637, 200
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Constitution Avenue, NW., Washington,
DC 20210, (202) 523-8148.

SUPPLEMENTARY INFORMATION:.

1. Background

On February 3..1984, OSHA issued a
final General Industry Standard on: the:
servicing of single piece and multi-piece
rim wheels (49 FR 4338). That action:
amended § 1910.177 by making minor
revisions to the provisians for multi-
piece rimr wheels, and by adding
provisions for the servicing of single
piece rim wheels to the existing
provisions for multi-piece rim wheels.

The Marine Terminals Standard, 29
CFR Part 1917, as published in 1983 (48
FR 30886); also included coverage for the
servicing of multi-piece rim wheels
(8§ 1917.44(0)}. However,; since the 1984
. revision of the General Industry
Standard occurred subsequent to
issuance of the final rule-for marine.
terminals, single piece rim wheels
coverage was not included within the:
framework of Part 1917. This. final rule-
- bridges that existing gap in coverage.

OSHA's intention to close that
regulatory gap was buttressed by
petitions from the National Maritime
Safety Association (NMSA) and the
International Longshoremen's and
Warehousemen's Union (ILWUJ). The
Agency subsequently issued its
proposed rule on August 26, 1986 (51 FR
30230).

Il. Comments Received on the Proposal

In all, five organizations submitted
responses to OSHA's proposal. All five
were substantially in accord with:the

- Federal Register notice. The first
commenter (Ex. 143-1) was R.F. Harold
& Associates, a firm with substantial
experience as consultants to many rim
wheel and tire manufacturers
concerning design, preduction and
testing of products as well as failure
analysis. They stated:

Because: the single piece and multi-piece
rims in marine environments are
identical to those used in commercial
and industrial trucking, improper
servicing can present.the same potential
for personal injury as in the areas now
covered by OSHA regulation. Thus, we
support this position and favor the
inclusion of all. marine facilities into the
rim wheel standard.

The next commenter {Ex. 143-2) was
Eagle Pacific Insurane Co., an insurer of
marine terminal operators. Citing a
variety of reasons why OSHA should
move to cover single-piece rim wheel
servicing at marine terminals, including
personal experience with a number of
injuries associated with such servicing;
Eagle Pacific concluded by saying:

Eagle Pacific supports the proposed
changes.and we believe they would have a
beneficial effect on Marine Terminal injuries
caused by tire changing incidents.

The next commenter (Ex. 143-3) was
the American Trucking Association.
Addressing the need for uniformity of
regulation, they stated:.

ATA participated in the development of
OSHA's General Industry Standards for
servicing tires on single and multipiece rims
found on 29 CFR 1910.177. We support these
rules.and request that they be referenced
without change in 29 CFR 1917 where they
will apply to work done in marine terminals.
It is imperative that no changes be made to
the General Industry Standards when
referenced in the Marine Terminal standards,
s0 as to maintain the integrity and quality
and to avoid confusion on the part of workers
transferring to or from the Marine Terminal
environment.

The fourth commenter (Ex. 143-4) was.

the State of California’s Occupational
Safety and Health Administration,
whose comments merely indicated that
Federal OSHA's proposal would present
no programmatic difficulty to its own
operation.

The last commenter (Ex. 143-5) was
the International Longshoremen’s and
Warehousemen’s Union. (ILWU), one of
the two petitioners encouraging OSHA
to take this initiative. The ILWU
supported OSHA's regulatory approach
saying:

The International Longshoremen's and
Warehousemen's Union fully supports the
proposed revision of the Marine Terminals
Standard, 29 CFR Part 1917, to include rules
addressing the servicing of single piece rim
wheels. This proposal is necessary due to the
hazards of servicing single piece rim wheels
and the recent, and projected, increased use
of such wheels at marine terminals.

Additionally, the ILWU requested that
these same rules be extended to apply
to operations aboard vessels as well as
to those on shore. However, they
provided no data to support such an
extension, nor is there evidence in the
record as to whether similar hazards
exist aboard vessels. OSHA has little
information on rim wheel servicing
aboard vessels. Further, while it is true
that under special circumstances rim
wheel servicing could possibly occur
aboard some vessels, it is also true that
such operations are categorized as
longshoring and, as such, are under the
scope of 29 CFR Part 1918. OSHA is
currently developing proposed revisions
of its safety and health regulations for
longshoring in Part 1918. OSHA will
consider the ILWU's recommendation
within the context of that separate
rulemaking.

11L. Effect of the Final Rule:

This rule amends Part 1917 by deleting
the. current multi-piece rim wheel
servicing requirements in § 1917.44(o). In
its place, OSHA is-placing a reference to
the General Industry Standard for the
servicing of multi-piece and single piece
rim wheels, § 1910.177. As a result of
that reference, § 1910.177 is made
applicable at marine terminals, and
marine terminal employers will be-
required to comply with the provisions
of that section in the same manner as
any other Part 1917 standard.

As part of this finak-rule, a reference
to §1910.177 is also inserted into
§1917.1 and:§1910.16. Each of these
sections contains a list of those Part
1910 provisions having application at
marine terminals. Additionally; this. final
rule amends paragraph (a)(2) of
§ 1910.177, which previously indicated
that the General Industry Standard: did:
not apply to any maritime emploeyments
covered by Parts.1915-1919, to reflect
that marine terminals covered by Part
1917 are now covered by § 1910.177..

IV. Regulatory Impact Assessment and
Regulatory Flexibility Analysis for
Servicing Single Piece Rim Wheels at
Marine Terminals

In aceordance with Executive Order
No. 12291 (46 FR 13193, February 17,
1981), OSHA has assessed the potential
economic impact of this standard. Based
on the Executive Order criteria, OSHA
has determined that this final rule is not
a “major” action. Therefore, it does not
require a regulatory impact assessment.

OSHA'’s determination that the
amendment will not have a major
impact is based primarily upon four
studies. The first study was a June 1978
report by Centaur Management
Consultants, Inc., for OSHA entitled,
“Economic Impact Statement/
Assessment for Multi/Piece Rim
Assemblies” [Docket S-005, Ex. 2-33].
The second study was a March 1981
report by Dr. Roger L. McCarthy and Mr.
James R. Finnegan of Failure Analysis
Associates for the National Wheel and
Rim Association [NWRA] entitled,
“Large Vehicle Wheel Servicing:
Reduction. of Risk Through
Implementation.of an OSHA Standard
Governing Multi/Piece and Single/Piece
Rims"” [Docket S-010, Ex. 31}, The third
study was a March 1981 report prepared
for NWRA by Dr. Thomas Gale Moore
of the Hoover Institute, entitled "An:
Economic Evaluation for Proposed
OSHA Single-Piece Rim Standard”™
[Docket S-010, Ex. 4]. The fourth study
was the August 1983 report by OSHA's:
Office of Regulatory Analysis entitled,
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“Regulatory Impact and Regulatory
Flexibility Assessment of the Final
Standard on Servicing Single/Piece Rim
Wheels" [Docket $-010, Ex. 11]. These
four studies demonstrate that the single
piece wheel servicing standard is
technologically feasible in general
industry. This amendment to the Marine
Terminals Standard covers the exact
same activity that is covered by the
general industry single piece rim wheel
servicing standard. As there do not
appear to be any significant differences
in the circumstances under which single
piece rim wheels are serviced at marine
terminals as compared to general
industry, OSHA has concluded that this
amendment would also be
technologically feasible in marine
terminals.

Currently, most, if not all, marine
terminals servicing single piece rim
wheels also service multi-piece rim
wheels. As a result, OSHA has
concluded that the promulgation of a
single piece rim wheel servicing
standard will result in no additional
capital costs because the equipment |
currently required to meet the multi-
piece rim wheel servicing provisions
will also meet the equipment
requirements for single piece rim wheel
servicing.

Based on the NWRA Reports, OSHA
has determined that the number of large
vehicle rim wheels serviced within
marine terminals will remain constant
over the next 10 years. However, the
percentage of single piece rim wheels of
all large vehicle rim wheels is expected
to increase from about 35 percent in
1987 to about one-half by 1990. This
increase is due largely to greater fuel
efficiency of tubeless tires which
require, for the most part, the use of
single piece rim wheels. Thus, OSHA
expects that the number of single piece
rim wheels serviced will increase while
the number of multi-piece rim wheels
serviced will decrease. Since equipment
currently used to service multi-piece rim
wheels can be shifted to servicing single
piece rim wheels, no additional
equipment will need to be purchased in
order to comply with the single piece
rim wheels servicing provisions.

Nevertheless, OSHA does expect that
there will be some initial and continuing
costs of compliance due to the provision
requiring employee safety training and
to the provision requiring tires on single
piece wheels to be inflated at a safe
distance from the employee. In the
preamble to the general industry rule on
servicing single piece rim wheels (40 FR
4338 [Ex. 6]). OSHA had estimated that
the present value in 1981 dollars of the
costs of compliance to be incurred by

general industry during 1981-1990 would
be $16.47 million. The average yearly
cost for each of the approximately
102,000 workplaces was about $16. The
same $16 average annual cost is
projected for each of the approximately
400 affected marine terminals, for-a total
cost estimate of $6,400 for the whole
industry.

In response to its request in the
Federal Register Notice of Proposed
Rulemaking, OSHA received no direct
statistical or anecdotal information from
interested commenters concerning
fatalities or injuries that have occurred
to marine terminal employees servicing
of single piece rim wheels. Nevertheless,
the physical hazards associated with
servicing single piece rim wheels are the
same in both general industry and in
marine terminals. Consequently, OSHA
has determined that the accident rate
per tire serviced would be the same in
both sectors. OSHA had estimated in its
RIA for the standard governing the
servicing single piece rim wheels in
general industry [Docket S-010, Ex. 11]
that there is about one injury-producing
accident for every million truck tire
changes. Of these accidents between 15
percent and 20 percent result in a
fatality and another 15 percent to 20
percent result in a total disability that
would prevent the injured employee
from ever working. The remaining 60 to
70 percent of these accidents result in a
lost workday injury. These lost workday
injuries involve an average of six
months lost from work (about 120 days).
Therefore, although these accidents.
infrequently occur, they tend to cause an
injury that is substantially more serious
than the average occupational injury.
Thus, incorrect methods of servicing
single piece rim wheels were determined
to constitute a serious safety hazard in
general industry.

Similarly, OSHA has concluded that
such servicing methods produce a
serious safety hazard in marine
terminals. For example, if an average of
only two single piece rim wheels are
serviced per day in a marine terminal,
then there would be a total of about
200,000 single piece rim wheels annually
serviced in marine terminals.
Consequently, OSHA anticipates that
there would be an average of about two
single piece rim wheel servicing
accidents {of which one would be either
a fatality or a total disability) every 10
years in marine terminals. Preventing
these accidents would impose a 10-year
total of $64,000 in undiscounted costs of
compliance.

OSHA's analysis of the-accident data
available for single piece rim wheel in
general industry indicated that

compliance with the provisions of the
single piece rim wheel servicing
standard would have prevented nearly
all of the reported accidents. In addition.
OSHA has found that there was a 75
percent national reduction in fatalities
and injuries associated with servicing
multi-piece rim wheels after the
promulgation of the OSHA Multi-Piece
Rim Wheel Servicing Standard. Further,
that there was a 75 percent reduction in
fatalities and injuries in California after
the promulgation of their multi-piece
and single piece rim wheel servicing
standard in 1970. As a result, OSHA has
concluded that promulgating this general
industry standard for marine terminals
would also prevent nearly all single
piece rim wheel servicing accidents in
marine terminals because the cause and
the preventability of the accidents are
the same in both sectors. OSHA,
therefore, concludes that this standard
will likely reduce the number of worker
deaths and disabilities, will provide net
benefits to society, and will not have a
significant adverse effect on marine
terminals.

Regulatory Flexibility Certification:.
In accordance with the Regulatory
Flexibility Act of 1980 (Pub. L. 86-353, (5
U.S.C. 601 et seq.}), OSHA has assessed
the potential economic impact of this
standard on small entities and has
examined some of the alternatives to it.
Based on this assessment, OSHA
certifies that the standard will not have
a significant economic effect on small
entities.

The only provisions that may impose
costs of compliance are those requiring
employee safety training and those
requiring that tires be inflated at a
distance from the employee. The fact
that firms must train new employees at
the time they are hired largely precludes
training many employees at the same
time. Consequently, large employers will
not garner any significant economies. of
scale in training and these costs will be
largely proportional to the number of
employees trained. Similarly, the
increased time needed to service each
single piece rim wheel, because the
employee must move away from the tire
to inflate it, is independent of the
number of such rim wheels serviced. As
the smaller terminals would service
fewer rim wheels than would the large
marine terminals, OSHA believes that
these minimal costs of compliance will
neither significantly affect nor create
any competitive disadvantages for small
entities.
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V. Environmental Impact Assessment—
Finding of No Significant Impact

This rule and its major alternatives
have been reviewed in accordance with
the requirements of the National
Environmental Policy Act {NEPA) of
1969 {62 U.S.C. 4321, et seq.), the
Guidelines of the Council on
Environmental Quality (CEQ) (40 CFR
Part 1500), and the Department of
Labor's NEPA Procedures (29 CFR Part
11). As a result of this review, the
Assistant Secretary for OSHA has
determined that this rule will have no
significant environmental impact.

The amendment to 29 CFR Parts 1910
and 1917 for servicing multi-piece and
single piece rim wheels, covers the same
activity as the general industry
standard. In other words, the reduction
of accidents or injuries is to be achieved
by means of work practices and
procedures, proper use and handling of
equipment, and training. Such
procedures do not impact on air, water,
or soil quality; or plant or animal life; or
on the use of land or other aspects of the
environment. These safety-oriented
revisions are therefore categorized as
excluded actions according to Subpart
B, § 11.10 of the DOL NEPA regulations.

VL. State Plan Standards

Those of the 25 states with their own
OSHA-approved occupational safety
and health plans whose plans cover the
issues of maritime safety and health
must revise their existing standard
within six months of the publication
date of this final standard or show
OSHA why there is no need for action,
e.g. because an existing state standard _
covering this area is already “at least as
effective”as the revised Federal
standard. Currently five states
{California, Minnesota, Oregon,
Vermont and Washington) with their
own state plans cover private sector
onshore maritime activities.

Federal OSHA enforces maritime
standards offshore in all states and
provides on shore coverage of maritime
activities in Federal OSHA states and in
the following State plan states: Alaska,
Arizona, Connecticut !, Hawaii, Indiana,
Iowa, Kentucky, Maryland, Michigan,
Nevada, New Mexico, New York t,
North Carolina, Puerto Rico, South
Carolina, Tennessee, Utah, Virginia,
Virgin Islands, and Wyoming. (All states
with State plans must also extend
coverage to.state and local government
employees engaged in maritime
activities.)

! Plan covers only State and Local government
employees.

List of Subjects
29 CFR Part 1910

Chemicals, Diving, Electric power,
Electric products, Fire prevention,
Gases, Hazardous substances, Health
records, Noise control, Occupational
safety and health, Radiation protection,
Reporting and recordkeeping -
requirements, Signs and symbols.

29 CFR Part 1917

Cargo, Certification, Gear, Intermodal
container, Longshoring, Maritime,
Occupational safety and health, Safety.

Authority

This document was prepared under
the direction of John A. Pendergrass,
Assistant Secretary for Occupational
Safety and Health, U.S. Department of
Labor, 200 Constitution Avenue NW.,
Washington, DC 20210.

Accordingly, under sections 4, 6, and 8

“of the Occupational Safety and Health

Act, 29 U.S.C. 653, 655, 657; section 41 of
the Longshore and Harborworkers'
Compensation Act, 33 U.S.C. 941;
Secretary of Labor's Order No. 9-83 (48
FR 35736), and 29 CFR Part 1911, 29 CFR
Parts 1910 and 1917 are amended as set

-forth below.

Signed at Washington, DC, this 18th day of
September, 1987.
John A. Pendergrass,
Assistant Secretary of Labor.

29 CFR Part 1910 is amended as
follows:

PART 1910—0CCUPATIONAL SAFETY
AND HEALTH STANDARDS

1. The authority citation for Subpart B
of 29 CFR Part 1910 continues to read as
follows:

Authority: Secs. 4, 8, and 8 of the
Occupational Safety and Health Act, 29
U.S.C. 653, 855, 657; Walsh-Healey Act, 41
U.S.C. 35, et seq.; Service Contract Act of
1965, 41 U.S.C. 351 et seq.; Sec. 107 of the
Contract Work Hours and Safety Standards
Act, 40 U.S.C. 333; Sec. 41 of the Longshore
and Harborworkers’ Compensation Act, 33
U.5.C. 941; National Foundation on Arts and
Humanities Act, 20 U.S.C. 951 et seq.;

_ Secretary of Labor's Orders 12~71 (36 FR

8754, 8-76 (41 FR 25059), or 9-83 (48 FR 35736)
as applicable; and 29 CFR Part 1911.

2. A new paragraph (b)(2)(ix) is added
to § 1910.16, to read as follows:

§ 1910.16 Longshoring and marine
terminals.,
* * - * *
! b * & *

{2)] L I

(ix) Serwcmg multi-piece and single
piece rim wheels. Subpart N, § 1910.177.

* .

* * * *

3. Paragraph (a}(2) of § 1910177 is
revised to read as follows:
§ 1910.177 Servicing multl-plece and
single piece rim wheels. .

(a) Q LR 2

(2) This section does not apply to

* employers and places of employment

regulated under the Construction Safety

. Standards, 29 CFR Part 1926; the
* Agriculture Standards, 28 CFR Part 1928;

the Shipyard Standards, 29 CFR Part
1915; or the Longshormg Standards, 29
CFR Part 1918. :

* » * * *

29 CFR Part 1917 is amended as
follows:

PART 1917—MARINE TERMINALS

" 4. The autherity citation for Part 1917
continues to read as follows:

Authority: Secs, 4, 6, and 8, of the
Occupational Safety and Health Act, 29
U.S.C. 853, 655, 857; Sec. 41, Longshore and
Harborworkers' Compensation Act,.33 U.S.C.
941; Secretary of Labor's Order 8-78 (41 FR
25059) or 9-83 (48 FR 35736), as applicable; 29
CFR Part 1911.°

5. A new paragraph (a}(2)(ix) is added
to § 1917.1 to regd as follows:

§ 191?.1 Scope and appiicability.

./ (a)ﬁii

(2) * Kk ok

(ix) Servicing multi-piece and single
piece rim wheels. Subpart N, § 1910.177,

6. Paragraph (o) of § 1917.44 is revised
to read as follows:

§ 1917.44 General rules applicable to
vehicles.
* L] * B 2 * .

(o) Servicing multi-piece and single
piece rim wheels. Servicing of multi-
piece and single piece rim wheels is
covered by § 1910.177 of this chapter.

- * * * *

|FR Doc. 87-22105 Filed 9-24-87; 8:45 am]
BILLING CODE 4510-26-M

DEPARTMENT OF THE mremon

Office of Surface Mining Reclamatlon
and Enforcement

30 CFR Part 906

Removal of Conditions From Colorado

_Permanent Regulatory Program Under

Surface Mining Control and
Reclamation Act of 1977

AGENCY: Office of Surfaée Mihing
Reclamation and Enforcement (OSMRE),
Interior.

" ACTION: Fmal rule.
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SUMMARY: OSMRE is announcing the:
removal of two conditions which the
Secretary placed on his. approval of the
Colorado permanent regulatory program
(hereinafter referred to as the Colorado
program) under the Surface Mining
Control and Reclamation Act of 1977
(SMCRA) in response to two legal
opinions submitted by Colorado to
satisfy the conditions listed at 30 CFR
906.11 (p) and (0o). The conditions
pertain to the permit renewal process
and Colorado's authority to cease
underground mining operations.

EFFECTIVE DATE: September 25, 1987.

FOR FURTHER INFORMATION CONTACT:
Mr. Robert H. Hagen, Director,
Albuquerque Field Office, Office of
Surface Mining Reclamation and .
Enforcement, 625 Silver Avenue, SW.,
Albugquerque, New Mexico 87102,
Telephone: (505) 766-1486.

SUPPLEMENTARY INFORMATION:

1. Background on the Colorado Program

Information regarding the general
background on the Colorado: program,
including the Secretary's findings, the
disposition of comments and a detailed
explanation of the conditions of
approval of the Colorado. program can
be found in the December 15,.1980
Federal Register (45 FR 82173-82214).
Subsequent decisions concerning the
conditions of approval and program
amendments are identified at 30 CFR
906.11, 906.15 and 906.16 and are
discussed in detail in the Federal
Register published on December 16, 1982
(47 FR 56350}, May 1, 1984 (49 FR 18481);
November 15, 1985 (50 FR 47216);
December 6, 1984 (50 FR.48925);
February 5, 1986 (51 FR 4496); May 30,
1986 (51 FR 19548); July 1, 1986 (51 FR
23752); February 5, 1987 (52 FR 3632);
and May 7, 1987 (52 FR 17201).

I1. Discussion of Conditions and Legal
Opinions

Tty

Condition *p

As discussed in Finding 4(d)(xv) of the
December 15, 1980 Federal Register
notice approving the Colorado program
(45 FR 82184), the Secretary found that
the Colorado program failed to clearly
provide that no holder of a.valid permit
could continue to mine after the term of
his or her original permit expired if the:
State had determined that the permit
should not be renewed. The State
statute at CRS 34-33-109(7)(f) and the
State regulations at 2.08.5(3)(f) provide:
that the holder of a valid permit may
continue surface mining operations until
a final administrative decision on
renewal is rendered, provided he or she
has submitted an: application for

renewal 180 days in advance of the
permit expiration date. The conflict
arises in those situations where the
Division of Mined Land Reclamation
{“Division") has found that the permit
should not be renewed, and the operator
has petitioned for administrative review
of the decision. Since the final
administrative decision. would be made
by the Mined Land Reclamation Board
(“Board”), the entire process could take
more than 180 days. The Federal rules
applicable to such situations (30 CFR
775.11) allow continuation of mining
only where the operator is granted
temporary relief. Accordingly, the
Secretary conditioned his approval of
the Colorado program: on the submission
of further amendments to require that
applications for renewal be submitted
one year prior to expiration, or the
submission of other program
modifications to resolve this preblem.
At a June 30, 1986 meeting attended by
representatives of the Division,
OSMRE's Albuguergue Field Office, and
OSMRE's Division of State Program
Assistance, Colorado pointed out that
CRS 34-33-109(7)(a) allows only the
Board to deny renewal applications;
therefore, there is no administrative
review process and the condition is

. moot. By letter dated August 14, 1986

(Administrative Record No. CO-299),
OSMRE agreed that, if this strict
interpretation of the statutory language
was correct and affirmed by a legal
opinion provided by the State, then the
condition as such: would cease to be
relevant.

In its response of December 22, 1986,
Colorado submitted: a. December 15, 1986
opinion prepared by an assistant
attorney general within the Office of the
State Attorney General affirming that
only the Board has. the legal authority to
deny permit renewal applications

* (Administrative Record No..CO-310)..

Since, under the Colorado program,, the
Board receives all applications. far
administrative review and conducts all
administrative hearings, a decision of
the Board constitutes final agency action
from which there is no administrative
appeal..

Conditiorr “00"

This condition concerns the
circumstances under which. the Division
has the authority to cease underground
mining operations when they create an
imminent danger to persons. Section:
516(c) of SMCRA requires: the regulatory
authority te suspend. underground coal
mining under urbanized areas and -
adjacent to industrial or commercial’
buildings, major impoundments or
permanent streams if an imminent
danger to the inhabitants exists. The

Colorado statue at CRS 34-33-121(3)
requires that the Division order such -
closures after consultation with the
operator and the Division of Mines, but
only if the mining activities are in
violation of CRS 34-29-125 (water
control in steeply pitching veins), 34-29-
128 (barrier pillars at property lines) or
34-48-102 (mining under buildings), or
are adjacent to perennial streams. The
Colorado regulations at 2 CCR 407-2,
4.20.4(4) contain. provisions similar to
the statutory language, but they also (1)
extend protection to major
impoundments, (2) do not require that
the operator first be found in violation of
onre of the three provisions cited in the
State statute, and (3) allow a waiver of
the consultation requirement.

Previous discussions of this issue
have centered on the “priority of right”
exception provided by CRS 34-48-102.
As discussed in Finding 4(i}(v} of the
December 15, 1980 Federal Register
notice approving the Colorado: program
(45 FR 82192). the Secretary conditioned
his approval on the future submission of
a proposed program amendment
disallowing any exception to the
requirement that underground mining be
ceased where it creates an imminent
danger to persons. In subsequent
correspondence, Colorado maintained
that {1) the priority of right exception
provided by CRS 34-48-102 deals only
with: liability for surface property
damage and does not prevent the State
from: prohibiting mining where an.
imminent danger to personal safety
exists (letter of May 286, 1983, from.
David Shelton to. Robert Hagen,
Administrative Record No. CO-207), and
(2) CRS 34-48-102 applies. only to
noncoal mines (letter of May 20, 1986,
from David Getches to Jed Christensen,
Administrative Record No. CO-290). In
addition, as noted above, the Colorado
regulations at 2 CCR 407-2, 4:20.4(4) do
not require that the operator first be
found in. violation of CRS 34-48~102
before the Division can order closure of
the mine.

Accordingly. by letter of August 14,
1986 (Administrative Record No. CO-
229}, OSMRE notified Colorado that, if it
would clarify by legal certification that
State rule 4.20:4(4) is.not limited by CRS
34-33-121(3), i.e. that the Division does
not have to first find an operator in
violation of one of the three cited
statutory provisions prior to-issuing a
cessation order, candition “00" would
be removed: In:response, on January 26,
1987, Colorado submitted a December 9,
1986 opinion prepared by the Office of
the State Attorney General
(Administrative Record No. CO-316)
concluding that Rule 4.204.(4) was
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indeed not limited by CRS 34—33—121(3)
As stated in the oplmon, the Division is
required, pursuant to CRS 34—33-123(1].
to order cessation of’ mmmg where any
* operator is in violation of any’
requirement of ‘Article 33 or any permit
condition, which ¢dndition, practice or
violation creates an imminent danger to
the health and safety of the public. This
statutory language provides adequate
basis for Rule 4.20.4(4). The opinion
further states that the language of CRS
34-33-121(3) merely adds or explains
additional statutory requirements
dealing with environmental protection
and public safety beyond.the

comprehensive protection standards in -

the enforcement provisions of CRS 34~
33-123(1), and that it would therefore be
logically inconsistent to intrepret CRS
34-33-121(3) as limiting Rule 4.20.4.
I1. Secretary’s Findings and Decision
Set forth below, pursuant to SMCRA
and the Federal regulations at 30 CFR
732.15 and 732.17, are the Secretary’s
" findings and decisions concerning the
legal opinions submitted by Colorado on
-December 22, 1988 and:Janaury 26, 1987

pertaining to condmons of program
approval “p” and "o

Condition "p"

. For the reasons set forth in Colorado's
legal opinion dated December 15, 1986,
and:prior correspondence from.the State
of Colorado, as discussed in the section
of this notice entitled “Discussion of
Conditions and Legal Opinions”, the
Secretary finds the lack of any
provisions for administrative review of
- decisions denying applications for

. permit renewal renders condition “p”
moot. Therefore, he is amending the
Federal rules at 30'CFR 906:11 to remove
paragraph {p), whlch estabhshes this
condmon ,

Condmon ‘00"

For the redsons set forth in Colorado 8
- legal opinion dated-September 9, 1986,

- as discussed in the section of this notice’

entitled "Discussion of Conditiornis and
Legal Opinions”, the Secretary finds

that, since the Colorado regulations at 2" -

CCR 407-2, 4.20.4(4) are not limited by
- the provisions of the Colorado statute at.

CRS 34-33-121(3), the State regulations -

-are no less stringent than section 516(c)
. of SMCRA. Therefore; he finds that -
condition “‘00" is now moot, and he is
amending the Federal regulations at 30
CFR 906.11 to remove paragraph (00),
which contains this- condition.

. IV. Public Comment

_ The Director announced receipt of the
legal opinions in the March 27,1987
Federal Register, mvxtmg the public to

comment on their adequacy and -
providing an opportunity for a public
hearing (52 FR 9887-9890), No comments
were received and since no one requests
an opportunity to testify at a public
hearing, the hearing scheduled for April
21, 1987 was canceled. -

Pursuant to section 503(b) of SMCRA
and 30 CFR 732.17(b}(10)(i}, comments
were also solicited from various Federal
agencies. The Regional Forester for the
Rocky Mountain Region of the U.S.
Forest Service supported removal of the
conditions based on the legal opinions.

~ No other agencies elected to comment,

although the Bureau of Mines, the
Bureau of Land Management and the
Fish and Wildlife Service acknowledged
receipt of the request for comments.

V. Procedural Determinations

1. Compliance with the National
Environmental Policy Act The Secretary
has determined that pursuant to section .
702(d) of SMCRA, 30 U.S.C. 1292(d), no
environmental impact statement need be

- prepared for this rulemaking.

2. Compliance with the Regulatory
Flexibility Act The Secretary hereby
determines that this proposed rule will
not have a significant economic impact -

- on small entities within the meaning of

the Regulatory Flexibility Act, 5 U.S.C.

- 601 et seq.}). This rule will not impose
‘any new requirements; rather it will,

ensure that existing requirements
established by SMCRA and the Federal
rules will be met by the State.

3. Compliance With Executive Order

- No. 12291 On August 28, 1981, the Office .

of Management and Budget (OMB)
granted the Office of Surface Mining -
Reclamation and Enforcement an
exemption from sections 3, 4,7, and 8 of
Executive Order 12291 for all actlons :

~ taken to approve, or conditionally

approve, State regulatory programs, -
actions, or amendments. Therefore, a
Regulatory Impact Analysis and-
regulatory review by OMB are not
needed for this program amendment.

List of Subjects in 30 CFR Part 906:

Coal mining, lntergovernmental
relations, Surface mlmng. Underground
mining. .

Date: September 15, 1987 -

- James E. Cason,

Acting Assistant Secnetary ‘Land and

. Minerals Management.

Part 906 of Title 30, Code of Federal
Regulations, is amended as follows:

PART 9os-coLomoo

1. The authonty cnahon for Pdrt 9086 -
confinues to read as follows: o

'220.1°

T 2208

. Authority: Pub. L. 95-87, Surface Mining
Control and Reclamation Act of 1977 (30 -
U.S.C. 1201 et seq. )

§906.11 (Amended]

2. Section 906.11 is amended by
removing and reserving paragraphs (p)
and (oo0). - ‘

[FR Doc. 87-22170 Fiied 9-24-87; 8:45 .am)
BILLING CODE 4310-05-M

DEPARTMENT OF DEFENSE
Office of the Secretary

32 CFR Part 220

[DOD Instruction 6010.15)

Coordination of Benefits

AGENCY: Office of the Secretary, DOD
ACTION: Final rule.

SUMMARY: This part establishes
Department of Defense policies under’
Pub. L. 99-272, section 2001; °
Consolidated Omnibus Budget
Reconciliation Act of 1985, April 7, 1986.

‘It also assigns responsibility for

implementing the authority for collection
by the United States of inpatient
hospital costs incurred by retn'ees and
dependents o .
EFFECTIVE DATE: October 1, 1986

. FOR FURTHER INFORMATION CONTACT:

Mr. John Maddy, Office of the Assistant

- ‘Secretary of Defense (Health Affairs),

Pentagon, Washington, DC 20301,
telephone (202) 694-3242.

- SUPPLEMENTARY INFORMATION:

List of Subjects m 32 CFR Part 220

Clanms. Health msurance. Medlcal
records

Accordmgly. 32 CFR Part 220 ia added
to read as follows .

PART 220—COOHDINATION OF

: BENEFITS

Sec. - .
'Pur'p"ose.’

Applicability.

Definitions.

Policy.

Responsibilities.

‘Procedures. :
Authority: Pub L. 89-272, section 2001; 10
u.s.C. Chapter 55 )

§220 1. Purpose. :
This part: (a) Estabhshes DOD

220.2
2203
2204
220.5

- policies under Pub. L. 99-272, section

2001 and 10 U.S.C. 1074(b), 1076(8) (

1076(b), and 1095.

(b) Assigns responsnblhty for -

" implementing the authority for collection

by the United States of inpatient
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hospital costs incurred by retirees and
dependents.

§220.2 Appiicability.

This part applies to the Office of the
Secretary of Defense (OSD) and the
Military Departments.

§220.3 Definitions.

Inpatient Hospital Care. Treatment
provided to an individual, other than a
transient patient, who is admitted
(placed under treatment or observation)
to a bed in a medical treatment facility

that has authorized or designated beds - -

for inpatient medical or dental care.

Insurance Plan. Any plan or program
that is designed to provide
compensation or coverage for expenses
incurred by a beneficiary for medical
services and supplies. It includes plans
or programs for which the beneficiary
pays a premium to an issuing agent as
well as those plans or programs to
which the beneficiary is entitled as a
result of employment or membership in,
or association with, an orgamzatlon or
group.

Medical Service or Health Plan. A
medical service or health plan is any
plan or program of an organized health
" care group, corporation, or other entity
for the provision of health care to an
individual from plan providers, both
professional and institutional. It
includes plans or programs for which
the beneficiary pays a premium to an
issuing agent as well as those plans or
programs to which the beneficiary is
entitled as a result of employment or
membership in, or association with, an
organization or group. -

Third-Party Payer. An entity that
provides an insurance, medical service,
or health plan by contract or agreement
. toinclude plans for State and local =~
government employees. Includes both
insurance underwriters and private
employers offering self-insured or
partially self-insured and/or partially
underwritten health insurance plans.

§220.4 Policy.

{a) In the case of a person who i is
covered by section 1074(b), 1076(a), or
1076(b) of 10 U.S.C., the United States
has the right to collect from a third-party
payer (to include State and local
government plans) the reasonable costs
of inpatient hospital care incurred by
the United States for such person
through a facility of the uniformed
services only to the extent that the
person should be eligible to receive
reimbursement or indemnification from
the third-party payer if the person were
to incur such costs on the person's own
pehalf. This does not include “income
maintenance” or “CHAMPUS

supplemental” type plans. If the
insurance, medical service, or health
plan of that payer includes a
requirement for a deductible or
copayment by the beneficiary of the
plan, then the amount that the United
States may collect from the third-party
payer is the reasonable cost of the care
provided less the deductible or
copayment amount.

(b) A person covered by section
1074(b), 1076(a), or 1076(b) of 10 U.S.C.
may not be required to pay deductible or
copayment amounts to the United States
for inpatient hospital care. This applies
only to a deductible or copayment
imposed by the third-party payer.

(c) Participating hospital agreements
are premised on compliance with State
and local laws and regulations by a .
State nonprofit health care corporation.
Since Federal entities are governed by
Federal statutes and regulations, DoD
medical treatment facilities should not
enter into local participating hospital
agreements.

(d) The Military Services shall ,
establish procedures to document that
each dependent or retiree admitted as’
an inpatient is specifically questioned
whether or not they have private
insurance. Documentation will also be
required for these patients to assign
benefits to the United States
Government for payments due from
third-party payers.

.{e) When a physmlan provides .
mpatlent services for dependents or

" retirees under-the Joint Health Benefits

Program, the medical treatment facility
will bill the-third-party payer for only -
the hospital and ancillary charges. not.
the physician charges. -

§220.5 Responsiblluﬂes .

The Military Departments shall be
responsible for developing procedures to
implement this Coordination of Benefits
Program. - .

§ 220.6 Procedures.

. (a) Authority to collect applies to an,
insurance, medical service, or health
plan agreement entered into, amended,
or renewed on, or after, April 7, 1986 for
inpatient hospital care provided after
September 30, 1986. An amendment
includes, but is not limited to, any
change of rates, changes in benefits,
changes in carriers, and conversions
from insured plans to self insured plans
or the reverse.

(b) The Military Medical Treatment
Facility (MTF) shall use the Uniform Bill,
UB-82, to prepare bills to third-party
payers for medical care and services
rendered to dependents and retirees.
Local situations could require using a
form other than the UB-82 to bill some

third-party payers. MTFs shall complete
those data elements and codes
identified by the National Uniform
Billing Committee as required entries for
submilting bills to third-party carriers.

{c) A per diem charge equal to the
inpatient full reimbursement rate shall
be used to bill third-party payers in-
accordance with the medical and
subsistence charges established and
published by the Office of the Assistant
Secretary of Defense (Comptroller)
(OASD(C)). for each fiscal year; this
publication will also contain
instructions on the disposition of
amounts collected. For billing third-
party payers, the rates for FY 1987 and
thereafter shall be subdivided by
OASD(C) into three categories:

(1) Hospital charges.

{2) Physician charges.

(3) Ancillary charges.

(d) Medical services and subsistence
charges for dependents and retirees are
considered separate rates and are an
integral part of medical financial
systems. Each Service shall continue to
bill and collect these charges using
current methods. The additional
collections and billings for third-party
payers provided for in this part shall be
accounted for separately.

(e) Accounting records shall be
established to be able to report the
following:

(1) Total amount ‘billed to third- -party’
payers.

(2) Amount collected.

(3) Amount not collected for various
reasons.

(f) Military MTFs when requested, at
no charge, shall make the health care

_records or copies of the records of .

individuals for whose care the United
States is seeking recovery of costs
available for inspection and review by
representatives of the third-party payer

. covering the individual’s medical care.

This will be done solely for permitting
the carrier to verify that:

(1) Care, for which recovery of costs is
sought by the MTF, was furnished.

(2) Such care to the individual meets’
criteria applicable under the health plan
contract involved.

(g) The sponsor’s Social Security

- Account Number (SSAN) shall be used

as the patient ID number.

(h) Each Military Department shall
submit a quarterly report to the Office of
the Assistant Secretary of Defense
{Health Affairs) (OASD(HA)). Reports -
shall be due on 1 February, 1 May, 1
August, and 1 November. The Report
Control Symbol (RCS) number is DD-
HA(Q) 1752. The following information
shall be required in the report:
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. (1) Number of bills submitted to third-
party payers.

(2) Total amount billed to third- -party
payers (accounts receivable).

(3) Total collected. '

{4) Total not collected. The report
shall provide'a dollar amount for each of
the categories, below, for which
payment was not received:

(i) Amount of coverage (e.g.. pohcy
only pays 80 percent).

(ii) Payment reduced due to
preadmission review, concurrent review,
discharge planning, and second surgical
opinion.

(iii) Care provided is not covered
under the policy (covered by a prepaid
plan that only covers emergency care
outside the plan, preexisting conditions,
cosmetic exclusions, and dental care
etc.).

(iv) Policy expired, nonexistent, or
patient not a named beneflclary on the
policy.

(v) Policy not enterd into, renewed or
modified on or after April 7, 1986.

(vi) Other reasons (specify).

(5) The Secretary of the Military
Department that provided care covered
by this Instruction, or the Secretary's
designee; may compromise, settle or
waive a DoD claim under 10 U.S.C. 1095
and under this part.

(6) The Secretary of the Military
Department that provided care covered
by this Instruction, or the Secretary’s
designee, normally shall request the
Department of Justice to insfitute and
prosecute legal proceedings to collect
amounts due under the Federal Claims
Collection Act (31 U.S.C. 3701 et seq.) as
- amended by the Debt Collection -Act of
1982 (Pub. L. 97-365) and this part when
administrative efforts to collect such
amounts are unsuccessful.

Linda M. Bynum, :
Alternate OSD Federal Register Lm)son
Officer, Department of Defense.
September 21, 1987.

[FR Doc. 87-22190 Filed 9-24-87 8:45 am]
BILLING CODE 3810-01-M

32 CFR Part 251 A
[DoD Directive 4175.1 ]

Sale of Government-Furnished
Equipment or Materiel and Services to
U.S. Companies

AGENCY: Office of the Secretary. DaD.
ACTION: Final rule.

SUMMARY: This part is revised to comply
with the authority provided by Pub. L.
98-525 which liberalized some of the
prov1smns of the original part that

pertains to certain Army working capital |

funded arsenals. Articles manufactured

by the arsenals and related services
may not be sold to an authorized
purchaser outside the Department of

Defense provided specific requirements

are met.

EFFECTIVE DATE: February 18, 1987.
FOR FURTHER INFORMATION CONTACT:
Mr. Robert D. Wise, Defense Security
Assistance Agency, the Pentagon,
Washington DC 20301, telephone (202)

' 697-8108.

SUPPLEMENTARY INFORMATION:

List of Subjects in 32 CFR Part 251

Arms and munitions, Exports,
Government property.

Accordingly, 32 CFR Part 251 is
revised to read as follows:

PART 251-SALE OF GOVERNMENT-
FURNISHED EQUIPMENT OR
MATERIEL AND SERVICE TO U.S.
COMPANIES

Sec.

251.1 Reissuance and purpose.
251.2 Applicability.

251.3 Policy.

251.4 Definitions.

" 251.5 Responsibilities.

251.8 Procedures
251.7 Information requirements.

Appendix A to Part 251—Status report on
sales of GFE or GFM and related quality
agsurance services (RCS DSAA (Q)1149)

Authority: Sec. 305(2) Pub. L. 98525, Pub. L.

. 97-392, 10 U.S.C. 2208(i), 22 U.S.C. 2770, and

96 Stat 1962.

§ 251.1 Reissuance and purpose.

This part reissues 32 CFR Part 251
expanding its coverage to implement
Title 10, United States Code, section
2208(i). It provides policy, assigns
responsibilities, and prescribes
procedures.

§ 251.2 Applicability.

This part applies to the Office of the
Secretary of Defense (OSD), the Military
Departments, the Organization of the
Joint Chiefs of Staff (O]JCS), the Unified
Commands, and the Defense Agencies'
(hereafter referred to collectively as
“DoD Components”). The term "Military
Services,” as used herein, refers to the
Army, Navy, Air Force, and Marine
Corps.

§ 251.3 Policy.

(a) The Department of Defense
executes the authority provided by 22 .
U.S.C. 2770 to sell to U.S. companies
defense articles and: defense services
(hereafter also “items") in connection
with proposed exports on a direct
commercial basis pursuant to State
Department licenses or approvals under
International Traffic in Arms Regulation.

. The Department of Defense also

executes the authority provided by 10
U.S.C. 2208(i), which applies only to a
working-capital funded Department of -
Army Arsenal that manufactures large
caliber cannons; gun mounts, or recoil
mechanisms. ' .

(b) Sales under 22 U.’S.C..2770 may be
authorized only if the following applies:
(1) The items are of a type approved

for foreign military sales (FMS});-

- (2) Sale to a U.S. company under this
part would simplify and expedite the
direct commercial sale involved;

(3) The items are of the type that
would be supplied to the prime
contractor as Government-furnished
equipment (GFE) or materiels (GFM) for
manufacture or assembly into end items
for use by the Military Services, and
have in fact been supplied as GFE or
GFM in connection with any past or
present DoD procurement of such end
items; and

(4) The other provisions of this part
are complied with.

(c) Sales under 10 U.S.C. 2208(i) may
be authorized by the Department of the .
Army only if the following applies:

(1) The article or related services are
sold to a U.S. manufacturer, assembler,

- or developer:

(i) For use in developing new
products, or

{ii} For incorporation into items to be
sold to, or to be used in a contract with,
an agency of the United Statesor a
friendly foreign government.

(2} The sale has been approved
previously by the Office of Deputy
Assistant Secretary of Defense
(Production Support) (ODASD)(PS)}, ora
designee.

(3) The other applicable provxsxons of
this part are complied with.

§251.4 Definitions.

(a) Authorized purcbasers under 22
U.S.C. 2770. A company incorporated in
the United States as defined in .
paragraphs a. and c. or in paragraphs b.
and c. of the definitions.. _

(1) The existing prime contractor for
the specific end item with a DoD
contract for final assembly or final
manufacture in the United States of the
end item foruse by the Military
Services.

(2) A known DoD-qualified producer
of the end item to be used by the
Military Services, or one considered by
the commanding officer of the Military
Department procuring activity to be a
responsible contractor for final
assembly or final manufacture in the -
United States of the end item for use by
the Military Services, and which is not
debarred, ineligible, or suspended for. .-
defense procurement contracts. - -
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(3) A U.S. manufacturer that has an
approved license under the International
Traffic in Arms Regulation, which-
provides for the use of GFE or GFM in
the direct commercial export to a foreign
country for the use of the Armed Forces
of that country or international

. organization. The license shall identify
the defense end item being sold and
exported, the quantity and identification

of concurrent and follow-on spares, end

item delivery schedule, and name of the
ultimate user.

(b) Authorized purchasers under 10
U.S.C. 2208(i). A company incorporated
in the United States as defined in
paragraphs (a) and (b) of this definition.
Where export of an article from the
United States is involved, paragraph (c)
of this definition also applies.

(1) A known DoD-qualified
manufacturer, assembler, or developer
of articles, and which is not debarred,
ineligible, or suspended for defense
procurement contracts.

(2) A company considered by the
Commanding Officer of the Military
Department procuring activity to be a
responsible contractor for the proposed
work.

(3) A company exporting articles is
restricted to sales to a friendly foreign
government and must have an approved
license under the International Traffic in
Arms Regulation, which provides for use
or sale of the article in the direct
commercial export to a foreign country
for use by the Armed Forces of that
country. The license shall identify the.
article being sold and exported, the’
quantity and identification of arsenal-
produced items provided as concurrent
and follow-on spares, item delivery
schedule, and name of the ultimate user.

§ 251.5 Responsibilities.

(a) The Under Secretary of Defense
for Policy (USD(P)), or designee, shall
provide overall guidance regarding the
sale of the GFE or GFM to U.S.
companies for commercial export.

{b) The Director, Defense Security
Assistance Agency (DSAA), shall:

(1) Monitor the sale of GFE and GFM
to U.S. companies and implementation
of this Part with coordination with the
ASD(A&L), where applicable.

(2) Determine priorities or make
allocations between two or more
competing foreign requirements.

(c) The Assistant Secretary of Defense
{Acquisition and Logistics) (ASD(AEL)),
or designee, shall approve all sales
under 10 U.S.C. 2208(i) in accordance
with policies set forth in DoD Directive
4005.1.}

! Copies may be obtained. if needed, from the
U.S. Naval Publications and Forms Center. Attn:

(d) The Secretaries of the Military
Departments:

(1) Shall execute the functions
conferred upon the Secretary of Defense
by 22 U.S.C. 2770.

(2) May redelegate the authority under
22 U.S.C. 2770, but such delegation may
not be below the level of the
commanding officer or head of a
procuring activity of the Military
Department responsible for procurement
or acquisition of the applicable end
item.

(3) Shall provide a quarterly report to
the Director, DSAA, of sales made to
U.S. companies under 22 U.S.C. 2770.

(e) The Secretary of the Army:

(1) Shall execute the functions
conferred by 10 U.S.C. 2208(i).

(2) May delegate the authority under
10 U.S.C. 2208(i).

(f) The Assistant Secretary of Defense
{Comptroller) {ASD(C)) shall monitor
pricing compliance and financial
administration set forth under DoD
7290.3-M.

§251.6 Procedures.

(a) Articles and services authorized
for sale under 22 U.S.C. 2770.

(1) Defense items that currently are in
fact being furnished (or have in fact
been furnished) by the U.S. Government
as GFE or GFM to a U.S. company that
is or has been under contract to the
Department of Defense for final
assembly or final manufacture into an
end item for-use by the Military
Services.

{2) Defense services that are directly
associated with the installation, testing,
and certification of GFE that are or have
been in fact provided by the U.S.
Government to a U.S. company in
connection with the U.S. Government
procurement of similar end items for use
by the Department of Defense. Such
defense services, including
transportation (subject to paragraph
(e)(3)(iii) of this section), may be
performed only in the United States and
only in support of the sale of defense
articles under this part; that is, services
alone may not be provided under this
part.

(3) Defense items shall not be
procured by the Department of Defense
for sale under Section 30 of the Arms
Export Control Act if they are available
to the authorized purchases directly
from U.S. commercial sources at such
times as may be required to meet the
delivery schedule of the authorized
purchaser.

(b) Articles and services authorized
for sale under 10 U.S.C. 2208(i).

Code 301, 5801 Tabor Avenue, Philadelphin. PA

19120.

(1) Articles that can be manufactured
by a working-capital funded Department
of the Army Arsenal that manufactures
large caliber cannons, gun mounts, or
recoil mechanisms without present or
future interference with performance of
the work by that Arsenal for the
Department of Defense or for a
contractor performing for the
Department of Defense.

(2) Services that are directly
associated with the articles sold. Such
services, including transportation
{subject to paragraph (e)(3)(ii) of this
section), may be performed only in the
United States and only in support of the
sale of articles under this part; that is,
services alone may not be provided
under this part. ‘

(3) Articles shall not be sold by Army
Arsenals under authority of 10 U.S.C.
2208(i) if they are readily available to
the authorized purchaser directly from a
U.S. commercial source.

(4) Nothing in this Directive shall be
construed to affect the application of the
export controls provided for in Section
38 of the Arms Export Control Act to
items that incorporate or are produced
through the use of an article sold under
this part.

(¢) Pricing, Financing, and
Accounting.

(1) To afford U.S. companies the
ability to conduct planning and
marketing of items, Military
Departments are authorized to provide
cost and delivery scheduling data to
authorized potential purchasers (see

" § 251.4) in advance of execution of a

sales agreement. Such data shall be

identified as estimates and shall not be
binding on the U.S. Government. Efforts
shall be made to provide accurate data.

(2) Actual sales of items shall be made
in cash, with payment upon signature of
the sales agreement by the
representatives of the U.S. Government
and the U.S. company. Payment shall be
received by the U.S. Government in U.S.
dollars upon such signature and shall
precede procurement action by the U.S.
Government or, in cases of stock sales,
delivery to the authorized purchaser.

(3) Prices for sales from procurement
or sales from DoD stocks, under 22
U.S.C. 2770 section 30 or 10 U.S.C.
2208(i) shall be established in
accordance with DoD 7290.3-M. Prices
to be charged shall be the same as those
established for sales under the FMS
Program of the same defense articles
and services, to include all surcharges
and accessorial charges applicable to
FMS, including an amount for
administration not less than the FMS
administrative surcharge. Full
replacement cost pricing shall be used
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for all sales of defense articles fram
DoD stocks and all diversions from DoD
procurement. Sales prices {under 10
U.S.C. 2208(i)). for articles to be
exported or for independent research
and development will inelude the same
appropriate surcharges and accessorial
charges that are applicable to sales
under FMS. Sales to Federal customers
other than the Department of Defense
shall be priced in accordance with
Chapter 26 of the DoD Accounting
Manual, DoD 7220.9-M.

(4) An obligation for a reimbursable
procurement may not exceed the cash
received from an authorized purchaser
as prescribed in paragraph (c)(2) of this
section. If there is an increase in the
procurement contract cost, the
purchaser shal! be required to make
additianal cash payment to the Military
Service to fund the contract fully, plus
applicable surcharges, when such an
increase is known. The cash received
from an authorized purchaser as
prescribed in paragraph (c)(3) of this
section, must be sufficient to fund the
replacement cost of defense articles
shipped from. DoD stocks.

(5) Accountability shall be in
accordance with DoD 7290.3-M with
reimbursements from sales being
credited to the current appropriation,
fund, or account of the selling agency.
Surcharges on items sold, such.as
nonrecurring cost recoupment charge,
asset use charge, and FMS .
administrative charge, shall be
accountable as FMS surcharges under
DoD 7290.3-M. Amounts collected for
items sold shall be credited to accounts,
specified in paragraph 10402 of Foreign

‘Military Sales Financial Management
Manual, DoD 7290.3-M.

(d) Establishment of priorities and
allocations.

(1) Unless otherwise directed by the
USD(P} in coordination with the
ASD(A&L), sales are not autharized if
they result in inventory stockage levels
dropping below the established reorder
points. Except as provided in Section
21(i} of the Arms Export Control Act,
sales, are not authorized if they
constitute a withdrawal of assets from
U.S. stocks that result in a significant
adverse impact on the combat readiness
of the Military Services.

2 See foatnote 1 to § 251.5(c).

(2) When procurement is required, or
manufacture in Government-owned
facilities is necessary, the Military
Department concerned shall determine
whether a sale will be concluded.
Unless directed by the DSAA (see
paragraph (d)(2)), the Military
Department concerned is responsible for
the establishment of priorities for
procurement -or manufacture and for
allocations and delivery of military
equipment and services. In determining
production priorities and allocations, the
Military Departments shall consider
fully all existing DoD requirements for
U.S. and other foreign requirements and
normally will schedule delivery,
manufacture, and allocation on a first-in,
first-out basis. In making such
determinations, the Military
Departments shall be guided by DoD
Directive 4410.6 2 and related
assignments of force activity
designators by the Joint Chiefs of Staff
(jC8). _

(3) If there are two or more competing
foreign requirements, the Director,
DSAA, shall determine priorities or shall
make allocations. Such priorities or
allocations for foreign requirements
shall supersede determinations made by
the Military Department under
paragraph (d)(2).

(e) Sales agreement.

(1) The sales agreement with the U.S.
company will identify the company, the
items and quantities being sold, the
estimated availability of the items,
whether from DoD stocks or
procurement, the estimated price of the
items, the item into which the GFE or
GFM item or items will be incerporated
for resale, the identity of the foreign
purchaser and the number and date of
the munitions export license, or State
Department approval.

(2) The sales agreement shall be
approved by the appropriate Military
Department’s General Counsel, or
designee, and shall, as a minimum,
indicate that the U.S. Government:

(i) Retains the right to cancel in whole
or in part or to suspend performance at
any time under unusual or compelling
circumstances if the national interest so
requires.

(ii) Provides no warranty or
guarantee, either expressed or implied, -
regarding the items being sold.

(iti) Shall provide best effortsto
comply with the delivery leadtime cited,
but will incur no liability for failure to
meet an indicated delivery schedule.

(iv) Shall use-its best efforts to deliver
at the estimated prices, but that the
purchaseris abligated to reimburse the
U.S. Government for the total cost if it is
greater than the estimated price..

(3) Moreover, the sales agreement
shall state that:

(i) Payment terms are cash, payable
in advance, in accordance with.
paragraph (c)(2) of this section;

(ii} Delivery shall be “Free on Board
(FOB) Point -of Origin" with purchaser tor
arrange for continental U.S. {CONUS}
transportation, except for-sensitive or
hazardous cargo that normally shall be
shipped by way of the Defense
Transportation Services {(DTS) at rates -
established in DoD 7290.3-M;

(iii} The purchaser is responsible for
both insurance coverage, if desired, and
ultimate customs clearance for export;

(iv) The purchaser is required to
reimburse the U.S. Government foralt
costs incurred by the U.S. Government if
the purchase agreement is canceled by
the purchaser before delivery of the
defense materiel or completion of
defense services.

(v) The purchaser renounces all
claims against the U.S. Government, its
officers, agents, and employees arising
out of or incident to this agreement,
whether concerning injury to or-death of
personnel, damage to or destruction of
property, or other matters, and will
indemnify and hold harmless the U.S.
Government, its officers, agents, and
employees -against any such claims of
third parties and any loss or damage to
U.S. Government property.

(vi) The U.S. company agrees to
provide for protection of classified
information and will require the
agreement with the foreign government
to provide for protection of US.
classified information.

§251.7 Information requirements.

(a) The quarterly report {see
§ 251.5{(d)(3)) shall be provided within 30
days of the end of each fiscal quarter
and shall contain the information
specified in 22 U.S.C. 2770.

(b) The reparting requirement of this
Directive has been assigned Report
Control Symbol DSAA(Q)1149. The
report format is in 22 U.S.C 2770.
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Appendix A to Part 251—Status report on sales of GFE or GFM and related quality assurance services (RCS DSAA (Q)1149)

For PERIOD ENDING
[Military Department)

U.S. Company ltensx;g?mg

Quantities

Stock source

?

Esti
availability

Estimated

source pnce

Recipient Foraign
country and
recipient Armed

Export 2 license

Final
No. 8 date ¢

Date of delivery
Force

! Provide breakout of items being sokd as concurremt or follow-on spares that will not be incorporated into an end item by the U.S. company before sale 10 a foreign government.

2 Or other State Departmont approval.

Linda M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

September 18, 1987.
[FR Doc. 87-22191 Filed 9-24-87; 8:45 am]
BILLING CODE 2610-01-M ’

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 60

_(FRL-3267-3]
Standards of Performance for New
Stationary Sources, Delegation of
Additional Standards to North Carolina

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice of delegation.

SUMMARY: On July 15, 1987, the North
Carolina Division of Environmental
Management requested that EPA
delegate to the State the authority to
implement and enforce EPA's New
Source Performance Standards (NSPS)
for a category of air pollution sources
(identified below under "Supplementary
Information”). Since EPA's review of
pertinent North Carolina laws, rules,
and regulations showed them to be
adequate to implement and enforce
these federal standards, the Agency has
delegated authority for them to North
Carolina. Affected sources are now °
under the jurisdiction of the State.

EFFECTIVE DATE: August 20, 1987.

ADDRESSES: Copies of the State's
requests and EPA's letter of delegation
are available for public inspection at
EPA's Region IV office, 345 Courtland
Street, NE., Atlanta, Georgia 30365. All
reports required pursvant to the newly
delegated standards (identified below)
should be submitted to the Air Quality
Section, North Carolina Division of
Environmental Management, P.O. Box
27687, Raleigh, North Carolina 27611.

FOR FURTHER INFORMATION CONTACT:
Bob Peddicord of the EPA Region IV Air
Programs Branch at the above address,
telephone (404) 347-2864 or FTS 257~
2864.

SUPPLEMENTARY INFORMATION: Section
111 of the Clean Air Act authorizes EPA
to delegate authority to implement and
enforce the Standards of Performance of
New Stationary Sources (NSPS} to any
state which has adequate
implementation and enforcement
procedures. On November 24, 1976, EPA
delegated to North Carolina authority to
implement and enforce most of the
NSPS then extant. Since that date, EPA
has updated the State’s delegation
several times. On July 15, 1987, the
North Carolina Division of

‘Environmental Management requested a

delegation for the following recently
promulgated NSPS: 40 CFR Part 60,
Subpart Do, Industrial-Commercial-
Institutional Steam Generating Units.

After a thorough review of the
request, I determined that such
delegation was appropriate with the
conditions set forth in the original
delegation letter of November 24, 1978
and granted the State's request in a
letter dated August 20, 1987. North
Carolina sources subject to the NSPS
listed above are now under the
jurisdiction of the State of North
Carolina.

I certify, pursuant to 5 U.S.C. 605(b),
that this delegation will not have a
significant economic impact on a
substantial number of small entities.

The Office of Management and Budget
has exempt this rule from requirements
of section 3 of Executive Order 12291.

Authority: Sec. 111, Clean Air Act (42 .
U.S.C. 7411)

Date: September 4, 1984.

Joe R. Franzmathes

Acting Regional Administrator.

[FR Doc. 87-22151 Filed 9-24-87; 8:45 am]
BILLING CODE 6560-50-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 86-473; RM-5388]

Radio Broadcasting Services;
Roseville, Chico & South Lake Tahoe,
CA

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document, issued in
response to a petition for rule making
filed by Fuller-Jeffrey Broadcasting
Companies, Inc., substitutes channels
and modifies affected stations,
accordingly, all of which are licensed to
petitioner, as follows: Channel 229B1 is
substituted for Channel 228A at
Roseville, CA and the Class A license of
Station KRXQ(FM) is modified te reflect
the higher class channel; Channel 230B1
is substituted for Channel 229B1 at
Chico, CA and the license of Station
KFMF(FM) is modified accordingly.
Channel 230B1 was requested in lieu of
Channel 230B at South Lake Tahoe, CA
with accompanying reclassification of
license of Station KRLT(FM). The latter
two substitutions were required to
accommodate the Roseville proposal.
Both Stations KFMF(FM) and
KRLT(FM), were recently reclassified to
Class B1 by Commission action,
Reclassification of FM Facilities
Pursuant to BC Docket 80-90, (see,
Public Notice, April 13, 1987, No. 2698),
since their operating values are less
than the minimum required for Class B
status.

With this action, this proceeding is
terminated.
EFFECTIVE DATE: October 19, 1987.
FUR FURTHER INFORMATION CONTACT:
Nancy V. Joyner, Mass Media Bureau,
(202) 634-6530.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order, MM Docket No. 86473,
adopted August 18, 1987, and released
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September 3, 1987. The full text of this
Commission decision is available for
inspection and copying during normal

" business hours in the FCC-Dockets’

Branch (Room 230), 1919 M Street, NW.,
Washington, DC. The complete text of
this decision may also be purchased

from the Commission’s copy contractors,

International Transcription Service,

(202) 857-3800, 2100 M Street, NW.,, Suite

140, Washington, DC 20037.

List of Subjects in 47 CFR Paﬂ 73
‘Radio broadcasting.

PART 73—[AMENDED]

-1. The authority citation for Part 73
continues to read as follows: .

Authority: 47 U.S.C. 154, 303.

§73.202 [Amended)

2. Section 73.202(b), the Table of FM
Allotments is amended under Callforma
by amending the following entries:
Chico, delete Channel 229 and add
Channel 230B1; Roseville, delete -

. Channel 228A and add Channel 229B1;
Soiith Lake Tahoe, delete Channel 230
and add Channel 230B1.

" Federal Communications Corhmissidn. '
Mark N. Lipp, o

Chlef Allocations Branch, Policy and Rules
Division, Mass Media Bureau. .

. [FR] Doc. 87-21107 Filed 9-24-87; 8:45 am]
BILLING cooE 6712-01-M © -

47 CFR Part 73. ‘
[MM Docket No. 86-478; RM-5484]
Radio Broadcasting Services;
Seymdur, ™

AGENCY: Federal Commumcatlons X
Commission.

ACTION: Final rule.

summARY: This document substitutes
Channel 230C2 for Channel 232A at
Seymour, Texas, and modifies the
license of Station KSEY-FM to specify
operation'on the new frequency, at the

request of KSEY Broadcastmg. Inc. With .

this action, this proceeding i is
terminated.

EFFECTIVE DATE: November 9, 1987.

FOR FURTHER INFORMATION CONTACT:
Patricia Rawlings (202) 634-6530.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission's Report
and Order, MM Docket No. 86-478;
adopted August 25, 1987, and released
September 22, 1987. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Dockets
Branch (Room 230), 1919 M Street, NW.,
Washington, DC. The complete text of
this decision may also be purchased

from the Commission’'s copy contractors,
International Transcription Service,
(202) 857-3800, 2100 M Street, NW.,, Suite
140, Washington, DC 20037.

List of Subjects in 47 CFR PART 73
Radio broadcasting.

PART 73—[AMENDED]
1. The authority citation for Part 73
continues to read as follows:
Authority: 47 U.S.C. 154, 303,

§73.202 [Amended] .

2. Section 73.202(b), the Table of FM
Allotments, is amended under Texas by
revising Channel 232A to Channel 230C2
for'Seymour.

- Mark N. Lipp,

Chief, Allocations Branch, Mass Media
Bureau.

[FR Doc. 87-22164 Filed 9-24-87; 8:45 am)
BILLING CODE 6712-01-M

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

‘Endangered and Threatened Wildlife
- and Plants; Determination of

Endangered Species Status and
Designation of Critical Habitat for
Cape Fear Shiner

- AGENCY: Fish and Wildlife Service,

Interior.

" AcTiON: Final rule.

SUMMARY: The Service determines the
Cape Fear shiner (Notropis
mekistocholas) to be an endangered
species and designates its critical
habitat under the Endangered Species
Act (Act) of 1973, as amerided. This fish
has recently undergone a reduction in
range and population. It is currently
known from only three small

. populations in the Cape Fear River

drainage in Randolph, Moore, Lee, and
Chatham Counties, North Carolina. Dué
to the species’ limited distribution; any
factor that degrades habitat or water
quality in the short river reaches its
inhabits—e.g., land use changes,
chemical spills, wastewater discharges,
impoundments, changes in stream flow,
or increases in agricultural runoff—
could threaten the species’ survival.
This determination of endangered
species status and the designation of
critical habitat implements the
protection provided by the Act for the
Cape Fear shiner.

EFFECTIVE DATE: The effective date of
this rule is October 26, 1987.

 ADDRESSES: The complete file for this

rule is available for public inspection, by

appointment, durirg normal business
hours at the Endanigeréd Species Field
Office, U.S. Fish and Wildlife Service,
100 Otis Street, Room 224, Asheville,
North Carolina 28801.

FOR FURTHEh INFORMATION CONTACT:
Richard G. Biggins at the above address
(704/259-0321 or FTS 672-0321).

SUPPLEMENTARY INFORMATION:
Background

The Cape Fear shiner (Notropis
mekistocholas), the only endemic fish
known from North Carolina’s Cape Fear
River drainage, was discovered in 1962
and described by Snelson (1971). This
fish has been collected from nine stream

reaches in North Carolina (Bear Creek,
Rocky River, and Robeson Creek,
Chatham County; Fork Creek, Randolph
County; Deep River, Moore and
Randolph Counties; Deep River, _
Chatham and Lee Counties; and Cape
Fear River, Kenneth Creek, and Parkers
Creek, Harnett County {Snelson 1971;
W. Palmer and A. Braswell, North
Carolina State Museum of Natural
History, personal communication, 1985;
Pottern and Huish 1985, 1986)). Based on
a recently completed Service-funded
study (Pottern'and Huish 1985, 1986)
involving extensive surveys in the Cape
Fear River Basin (mcludmg all historic
sites) and a review of historical fish
collection records from the Cape Fear,
Neuse. and Yadkin River systems, the
fish is'now restricted to only three
populauons that occur primarily on
private lands. The strongest population
{101 individuals collected in 1984 and
1985) is located around the junction of
the Rocky River and Deep Riverin
Chatham and Lee Counties where the
fish inhabits the Deep River from the
upstream limits of the backwaters of
Locksville Dam upstream to the Rocky
River then upstream from the Rocky
River to Bear Creek and upstream from
Bear Creek to the Chatham County Road
2156 Bridge. A few individuals were
collected just downstream of the
Locksville Dam, but because of the
limited extent of Cape Fear shiner
habitat at this site, it is not believed this -
is a separate population. Instead, it is
thought these fish represent a small
number of individuals that periodically
drop down from the population above
Locksville Dam pool.

The second population, represented
by the collection of a specimen near
State Highway Bridge 902 in Chatham
County, is located above the Rocky
River Hydroelectric Dam. This
population was historically the best, but
the area yielded only the one spécimen -
after extensive surveys by Pottern and’
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Huish (1985). The third population was
found in the Deep River system in
Randolph and Moore Counties. This
population is believed to be small
(Pottern and Huish 1985, 19886). Three
individuals were found above the .
nghfalls Hydroelectric Reservoir—one
in Fork Creek, Randolph County, and
two in the Deep River, Moore County.
The species was also found downstream
of the Highfalls Dam. However, the
extent of suitable habitat in this stream
reach is limited, and it is thought that
these individuals likely result from
downstream movement from above the
reservoir where Cape Fear shiner
habitat is more extensive.

The Cape Fear shiner is small, rarely
exceeding 2 inches in length. The fish's
body is flushed with a pale silvery
yellow, and a black band runs along its
sides (Snelson 1971). The fins are
yellowish.and somewhat pointed. The
upper lip is black, and the lower lip
bears a thin black bar alang its margin.
The Cape Fear shiner,-unlike most other
members of the large genus Notropis,
feeds extensively-on plant material, and:
its digestive tract is modified for this
diet by having an elongated, convoluted
intestine. The species is generally
associated with gravel, cobble, and
boulder substrates and has been
observed to inhabit slow pools, riffles,
and slow runs (Snelson 1971, Pottern
and Huish 1985). In-these habitats, the
species is typically associated with
schools of other related species, but it is
never the numerically dominant species.
Juveniles are often found in slackwater,
among large rock outcrops in mid-
stream, and in flooded side channels
and pools (Pottern and Huish 1985). No
information is presently available on
breeding behavior, fecundity, or
longevity.

The Cape Fear shiner may always
have existed in low numbers. However,
its recent reduction in range and its
small population size {Pottern and Huish
1985, 1986) increases the species’
vulnerability to a catastrophic event,
such as a toxic chemical spill. Dam
construction in the Cape Fear system
has probably had the most serious
impact on the species by inundating the
species’ rocky riverine habitat, and
changes in flow regulation at existing -
hydroelectric facilities could further
threaten the species. The deterioration
of water quality has likely been another
factor in the species’. decline. The North
Carolina Department of Natural
Resources and Community Development
(NCDNRCD) (1983) classified water
quality in Deep River, Rocky River, and
Bear Creek as good to fair, and referred
to the.Rocky River below Siler City as

an area where sampling indicates
degradation. That report also stated:

"Within the Cape Fear Basin, estimated

average annual soil losses from
cropland ranged from 3 tons per acre in
the lower basin to 12 tons in the
headwaters.” The North Carolina State
Division of Soil and Water Conservation
considers 5 tons of soil loss per acre as
the maximum allowable.

The Cape Fear shiner was one of 29
fish species included in a March 18,
1975, Notice of Review published by the
Service in the Federal Register (40 FR
12297). On December 30, 1982, the
Service announced in the Federal
Register (47 FR 58454) that the Cape
Fear shiner, along with 147 other fish
species, was being considered for
possible addition to the List of
Endangered and Threatened Wildlife.
On April 4, 1985, the Service notified
Federal, State, and local governmental
agencies and interested parties that the
Asheville Endangered Species Field
Office was reviewing the species’ status.
That notification requested information
on the species’ status and threats to its
continued existence. Twelve responses
to the April 4, 1985, notification were
received. The COE, Wilmington District;
North Carolina Division of Parks and
Recreation, Natural Heritage Program;
and the North Carolina State Museum of
Natural History provided data on
potential threats and supported some
type of protection for the species.
Concern for the species’ welfare was
also expressed by private individuals.
The other respondents provided no
information on threats and did not take
a position on the species’ status. The
Cape Fear shiner was included in the _
Services' September 18, 1985, Notice of
Review of Vertebrate Wildlife (50 FR
37958) as a category 1 species, indicating
that the Service had substantial
biological data to support a proposal to
list the species as endangered or
threatened.

Summary of Comments and
Recommendations

In the July 11, 1986, proposed rule (51
FR 25219) and associated notifications,
all interested parties are requested to
submit factual reports or information
that might contribute to the development
of a final rule. Appropriate State
agencies, county governments, Federal
agencies, scientific organizations, and
interested parties were contacted
(county governments, regional planning
commission, U.S. Army Corps of
Engineers (COE), and North Carolina
Wildlife Resources Commission
(NCWRC) were contacted in person or
by phone)-and requested to comment. A-
newspaper.notice was published in the

Sanford Daily Herald on August 2, 1986.
A news release summarizing the
proposed rule and requesting comments
was also provided to newspapers in
North Carolina. Fourteen written
comments were received and are
discussed below.

“The COE analyzed, as part of its "
Section 7 responsibilities for proposed
species and critical habitat, the potential
impacts of two proposed Deep River
COE projects (Randleman Dam and
Howards Mill Dam) on the Cape Fear
shiner and its critical habitat. The COE
stated that Randleman Dam, which
would be located in Randolph County,
North Carolina, about 30 miles upstream
of the Cape Fear shiner's proposed
critical habitat in Randolph and Moore
Countries, is not likely to adversely
modify proposed critical habitat or
jeopardize the continued existence of
the Cape Fear shiner, The COE '
concluded that listing would not result .
in changes to the proposed desngn,
construction, operation, or maintenance
of the project. The COE further
concluded that designation of the
species' critical habitat should have no
economic effect on the Randleman Dam
project. The Service responds that
analysis of the data presented by COE
on the potential downstream'impacts
from siltation during construction and
the relocation of a sewage treatment
discharge further downstream indicates
that COE'’s assessment is correct and
that no significant impacts to the fish
and its proposed critical habitat are
expected to occur. Concerning Howards
Mill Dam, which is proposed to be
located within the critical habitat in -
Randolph and Moore Counties, COE
responded that this project could be
precluded by designating critical habitat
on the Deep River. However, the COE
stated that the Howards Mill Dam
project was placed in a deferred
category in October 1980 because it
lacked economic justification. The
NCDNRCD, Division of Water
Resources, also addressed Howards Mill
Dam and concluded thatit*. . .is
presently a low priority project with
unfavorable benefit-cost considerations.
Howards Mill Dam will probably never
be constructed.” The Service concurs
that the designation of critical habitat
on the Deep River in Randolph and
Moore Counties could preclude
construction df the Howards Mill Dam.
However, if the project were ever to
become economically justifiable and of
national or regional significance, the
dam proponents could:file for an i
exemption pursuant to-section 10 of the
Endangered Species Act.
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The Federal Energy Regulatory
Commission (FERC) commented that no
new hydroelectric facilities were
proposed for the area and that all
hydroelectric facilities presently
operating within or above the species
and.its proposed critical habitat were
operating as run-of-the-river facilities
and therefore should not affect stream
flows and habitat conditions. FERC did
.congclude that the listing and designation
of critical habitat could have future
unknown impacts on hydroelectric
activities under its jurisdiction. The
Service agrees that if the existing
projects are operating as conditioned in
their peimits as fun-of-the-river _
facilities, impacts to stream flow and
habitat should be minimal. The Service
also agrees that there may be some
unknown future impacts to activities

under FERC jurisdiction by the listing of

the species and the designation of its -

" critical habitat, but the Service cannot
assess the significance of unknown
future impacts. - ‘

The NCDNRCD provided comments

_through the North Carolina State
Clearinghouse and stated “We concur -
with the listing . " Other divisions
within the NCDNRCD also provided

_individual comments. The Division of
Forest Resources responded that it did -
not perceive any adverse | 1mpacts on lts
activities. The Division of Water

“Resources informed the Service of two

" COE projects and requested additional -

_data on the potential impacts of the -
listing on these projects. The Service has
supplied the analysis conducted by COE
(see above COE comments). The
NCWRC, Division of Environmental
Management (DEM), Division of Coastal
Management, and Division of Parks and
Recreation supported the proposal. The
NCWRC and DEM also expressed
concern that construction and operation
of Randleman Dam and the associated
downstream relocation of a sewage
treatment plant outfall could adversely
affect the species.and its habitat. The

.Service is aware of the potential
problems associated with the .
Randleman Dam project. However, the.
only hard data and complete analysis
provided on the project’s potential -
impacts was provided by the COE (see
above COE comments). Based on
analysis of this data, the Service
believes that the impacts of the
Randleman Dam project on the fish and
its habitat should be minimal. However,
subsequent to listing, further -
consultation between the COE and the -
Service will occur regarding this matter.

The North Carolina Department of

Human Resources, Division of Health . .

Services, stated that it would be

opposed to the listing if it would delay
completion of Randleman Dam. The
Service has been in contact with the
COE on potential conflicts concerning
Randleman Dam, and, based on analysis
of the COE's data and its conclusions,
the Service does not anticipate that the
listing of the fish or the designation of
its critical habitat will delay the
completion of Randleman Dam. Further,
the Service will be working with the
COE as the Randleman Dam project
progresses to deal quickly with any
presently unforeseen conflicts between

- the fish and the project.

The U.S. Geological Survey, North
Carolina Department of Transportation,
and Pee Dee Council of Governments
commented that they foresaw no major
conflicts with listing the fish and
designating its critical habitat. Support
for listing was-expressed by a college
biology professor.

Summary of Factors Affecting the
Species ,

After a thorough review and
consideration of all information
available, the Service has determined
that the Cape Fear shiner should be
classified as an endangered species.
Procedures found at Section 4(a)(1) of
the Endangered Species Act (16 U.S.C.
1531 et seq.) and regulations (50 CFR
Part 424) promulgated to implement the
listing provisions of the Act were ,
followed. A species may be determined

- to be an endangered or threatened -

species due to one or more of the five
factors described in Section 4{a)(1).
These factors and their application to
the Cape Fear shiner (Notropis
mekistocholas) are as follows:

A. The present or threatened
destruction, modification, or curtailment
of its habitat or range. A review of
historic colleckion records {Snelson 1971;

. W. Palmer and A. Braswell personal

communication 1985), along with recent
survey results (Pottern and Huish 1985,
1986), indicates that the Cape Fear
shiner is presently restricted to only

. three populations {see “Background"

section). Three historic populations have
apparently been extirpated (Pottern and
Huish 1985, 1986). The Robeson Creek
population, Chatham County, was
believed lost when Jordan Lake flooded
part of the creek. The reasons for the
loss of populations from Parkers Creek
and Kenneth Creek in Harnett County

* are not known. The shiner has also not

been recollected (Pottern and Huish
1985) from the Cape Fear River in
Harnett County. However, review of
historical and current collection records
reveals that only one specimen has ever
been collected from this portion of the
river, and the fish likely was a stray

individual from an upstream or tributary

. population. Since much of the Deep,

Haw, and Cape Fear Rivers and their
major tributaries has been impounded
for hydroelectric power, and much of the
rocky shoal habitat inundated, other
populations and population segments
that were never discovered have llkely
been lost to these reservoirs.-

Of the three remaining populations,
only the one located around the
confluence of the Deep and Rocky
Rivers in Chatham and Lee Counties
(inhabiting a total of about 7.3 river
miles) appears strong (Pottern and
Huish 1985). The second population in
the Rocky River, above the Rocky River
hydroelectric facility, was the source of
the type specimens used to describe the
species {Snelson 1971). Historic records
(W. Palmer and A. Braswell personal
communication, 1985) reveal that
collections of 15 to 30 specimens could
be expected in this stretch of the Rocky
River (State Route 902) or Chatham
County Road 1010 Bridge) duringa
sampling visit in the late 1960s and early
1970s. Pottern and Huish (1985) sampled
the Rocky River throughout this reach
on numerous occasions and were able to
collect only one specimen. The reason
for the apparent decline in this
population is unknown. The third
populahon. located in the Deep River
system in Moore and Randolph
Counties, is represented by the
collection of six individuals (Pottern and
Huish 1986). Three individuals were -
taken above the Highfalls Hydroelectric
Reservoir. The other specimens were
taken from below the dam. As the -
available habitat below the dam was
limited, these fish were probably
migrants from the unstream population.

Potential threats to the species and its
habitat could come from such activities
as road construction, stream channel
modification, changes in stream flows

-for hydroelectric power, impoundments,

land use changes, wastewater
discharges, coal mining operations and
other projects in the watershed if such
activitiés are not planned and '
implemented with the survival of the
species-and the protection of its habitat
in mind. The species could be impacted
by two COE projects presently under
review for the Deep River. The
Randleman Dam project would consist
of a reservoir of the Deep River in
Randolph County, above known Cape
Fear shiner habitat. However, according
to data presented by the COE to the
Service, this project as presently
planned should not further threaten the
species’ survival. The Howards Mill
Reservoir would be on the Deep River in
Moore and Randolph Counties and
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would flood proposed Cape. Fear shiner
critical habitat. However, this reservoxr
is not likely to be constructed {see

“Background” section). The species and -

its habitat could also be impacted by.
coal mining if the activity was not
carried out in a manner compatible with
the species. The Office of Surface
Mining within the Department of the
Interior is currently rev1ewmg and
evaluating a coal mining permit -
application submitted April 30, 1987 by
the Chatham Coal Company, Inc. of
Stanford, North Carolina. Preliminary
discussions between the Service and the
Office of Surface Mining indicate that

mining operations could be planned that .

are also compatible with the
conservation of the Cape Fear shiner
and its critical habitat. Both agencies
are aware of the permit application and
are cooperating in their efforts to ensure
the survival of thns freshwater fish
species.

‘B. Overutlllzatzon for commercial,
recreational, scientific, or educatmnal
purposes. Most of the presem range of
the Cape Fear shiner is relatively -
inaccessible and overutilization of the
species has not been and is not
expected to be a problem.

C. Disease or predation. Although the
Cape Fear shiner is undoubtedly
consumed by predatory animals, there is
no evidence that this predationis a -
threat to the species.

D. The inadequacy of existing
regulatory mechanisms. North Carolina
State law (Subsection 113-272.4)
prohibits collecting wildlife and fish for
scientific purposes without a State
permit. However, this State law does not
protect the species’ habitat from the
potential impacts of Federal actions.
Federal listing will provide additional
protection for the species under the
Endangered Species Act by requiring a
Federal permit to take the species and
requiring Federal agencies to consult
with the Service when projects they.
fund, autharize, or carry out may affect
the species.

E. Other natural or manmade factors '

affecting its continued existence. The
major portion of the best Cape Fear
shiner population is located at the
junction of the Deep and Rocky Rivers
in Chatham and Lee Counties. A major
toxic chemical spill at the U.S. Highway
15-105 Bridge upstream of this site on.
the Rocky River could jeopardize this
population, and as the other populations
are extremely small and tenuous, the
species’ survival could be threatened.

The Service has carefully assessed the‘

best scientific and commercial |
mformat.lon _avallable regardmg,the past,
present, and future threats faced by this
species in determining to make this rule

final. Based on this evaluation, the

preferred .action is to list the Cape Fear
shiner (Notropis mekistocholas) as an
endangered species. Because of the
species' restricted range, and
vulnerability of the isolated populations
to a single catastrophic accident,
threatened status does not appear to be
appropriate for this species (see
“Critical Habitat” section for a-
discussion of why critical habitat is.
being proposed for the Cape Fear
shiner).

Critical Habitat

Critical habitat, as defined by Section
3 of theAct means: (i) the specific areas
within the geographical area occupied
by a species, at the time it is listed in
accordance with the Act, on which are
found those physical or biological
features 0] essential to the conservation
of the species and (II) that may require
special management considerations or
protection, and (IlI) specific areas
outside the geographical area occupied
by a species at the time it is.listed, upon
a determination that such areas are
essential for the conservation of the
species. -

Section 4(3)(3) of the Act reqmres that
critical habitat be designated to the '
maximum extent prudent and .
determinable concurrently with the
determination that a species is
endangered or threatened. The critical
habitat designation for the Cape Fear
shiner consists of about 17 river miles
including: (1) Approximately 4 river
miles of the Rocky River in Chatham
County, North Carolina; (2) - . -
approximately 7 river miles of Bear
Creek, Rocky River, and Deep River in
Chathamand Lee Counties, North
Carolina: and (3) approximately 6 river
miles of Fork Creek and Deep River in -
Randolph and Moore Counties, North

- Carolina. (See “Regulation -
. Promulgation” section of this final rule -

for the precise description of critical
habitat.} These stream sections contain

- gravel, cobble, and boulder substrates

with pools, riffles, and shallow runs for
adult fish.and slackwater areas with
large rock outcrops, side channels, and
pools for juveniles. These areas also -
provide water of good quality with
relatively low silt loads.

Section 4(b)(8} requires, for any
proposed or final regulation that
designates critical habitat, a brief
description and evaluation of those
activities (public or private) that may
adversely modify such habitat or may.
be affected by such designation. -
Activities which presently occur within .
the designated critical habitat include,
in part, fishing, boating, scientific
research, and nature study. These

activities, at their present use level, do
not appear to be adversely 1mpactmg
the area. :

There are also Federal activities that
do or could occur within and in the

“vicinity of critical habitat that may

affect or be affected by the critical
habitat designation. These activities
include construction of impoundments
(such as the COE reservoirs under study .
for the upper Deep River), stream
alterations, bridge and road
construction, discharges of municipal
and industrial wastes, hydroelectric -
facilities and a coal mining permit
application. These activities could, if not
carried out with the protection of the
species in mind, degrade the water-and
substrate quality of the Deep River,
Rocky River, Bear Creék, and Fork
Creek by increasing siltation, water
temperatures, organic pollutants, and
extremes in water flow. If any of these’
activities may affect the critical habitat’
area and are the result of a Federal -
action, Section 7(a)(2) of the Act, as"
amended; requires the'agency to consult
with the Service to ensure that actions it
authorizes, funds, or carries out, are not
likely to destroy or adversely modlfy
critical habitat.

Section 4(b)(2) of the Act requires the

. Service to consider economic and other

impacts of designating a particular area
as critical habitat. The Service has
considered the critical habitat-
designation in light of relevant

~ additional data obtained. Based on this

analysis, there does not appear to be
any foreseeable significant economic or
other impact from the designation of any
of the particular critical habitat areas.
Therefore, no adjustment has been made
in critical habitat.

Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened under the Endangered
Species Act include recognition,
recovery actions, requirements for
Federal protection, and prohibitions
against certain practices. Recognition
through listing encourages and results in
conservation actions by Federal, State,
and private agencies, groups, and

~ individuals. The Endangered Species

Act provides for possible land
acquisition and cooperation with the
States and requires that recovery
actions be carried out for all listed
species. Such actions are initiated by-the
Service following listing. The protection
required for Federal agencies and the
prohlbmons against taking and harm are .
discussed, in part, below.

Seéction 7(a) of the Act, as-amended,
requires Federal agencies to evaluate
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their actions with respect to any species
that is proposed or listed as endangered
or threatened and with respect to its
critical habitat, if any is being proposed
or designated. Regulations 1mplementmg
this interagency cooperation provision
of the Act are codified at 50 CFR Part
402. Section 7(a)(2) requires Federal
agencies to ensure that activities they
authorize, fund, or carry out are not
likely to jeopardize the continued
existence of a listed species or to
destroy or adversely modify its critical
habitat. If a Federal action may affect a
listed species or its critical habitat, the
responsible Federal agency must enter
into formal consultation with the
Service. The Service is presently aware
of only two Federal actions under
consideration (Randleman and Howards
Mill Reservoirs) that may affect the
Cape Fear shiner and the proposed
critical habitat. The Service has been in
contact with the COE concerning the
potential impacts of these projects on
the species and itsthabitat (See
“Summary of Comments and Co
Recommendations' section). It has been
the experience of the Service, however,
that nearly all Section 7 consultations
are resolved so that the species is
protected and the project objectives can
be met.

The Act and implementing regulations
found at 50 CFR 17.21 set forth a series
of general prohibitions and exceptions
that apply to all endangered wildlife.
These prohibitions, in part, make it
illegal for any person subject to the
jurisdiction of the United States to take,
import or export, ship in interstate
commerce in the course of commercial :
activity, or sell or offer for sale in
interstate or foreign commerce any
listed species. It also is illegal to
possess, sell, deliver, carry, transport, or
ship any such wildlife that has been
taken illegally. Certain exceptions apply
to agents of the Service and State
conservation agencies.

Permits may be issued to carry out
otherwise prohibited activities involving
endangered wildlife species under
certain circumstances. Regulations
governing permits are at 50 CFR 17.22
and 17.23. Such permits are availabe for
scientific purposes, to enhance the
propagation or survival of the species,

instances, permits may be issued during
a specified period of time to relieve
undue economic hardship that would be
suffered if such relief were not
available.

National Environmental Policy Act

The Fish and Wildlife Service has
determined that an environmental
assessment, as defined under the
authority of the National Environmental
Policy Act of 1969, need not be prepared
in connection with regulations adopted
pursuant to Section 4(a) of the
Endangered Species Act of 1973, as
amended. A notice outlining the
Service’s reasons for this determination
was published in the Federal Register on
October 25, 1983 (48 FR 49244).

Regulatory Flexibility Act and Executive
Order 12291

The Department of the Interior has
determined that designation of critical -
habitat for this species will not '
constitute a major action under
Executive Order 12291 and certifies that
this designation will'not have a
significant economic effect on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C 601 et seq.). Based on currently
available data, present and planned
uses of the critical habitat area and the
watershed above it are compatible with
the critical habitat designation. Based
on the information discussed in this rule
concerning public projects within and
private lands fronting the proposed
critical habitat, it is not expected that
significant economic impacts will result
from the critical habitat designation. In
addition, there is no known involvement
of Federal funds that would affect or be
affected by the critical habitat
designation for the private lands that
front the critical habitat areas. No direct
costs, enforcement costs, information
collection, or recordkeeping
requirements are imposed on small -
entities by the critical habitat
designation. Further, the rule contains
no information collection or
recordkeeping requirements as defined
by the Paperwork Reduction Act of 1980.
These determinations are based on a
Determination of Effects that is
available at the U.S. Fish and Wildlife
Service, Office of Endangered Species,
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List of Subjects in 50 CFR Part 17

Endangered and threatened wildlife,
Fish, Marine mammals. Plants
(agriculture).

Regulations Promulgation

Accordingly, Part 17, Subchapter B of
Chapter I, Title 50 of the Code of Federal
Regulations, is amended as set forth
below:

PART 17—{AMENDED]

1. The authority citation for Part 17
continues to read as follows:

Authority: Pub. L. 93-205, 87 Stat, 884; Pub.
L. 94-359, 90 Stat. 911; Pub. L. 95-632, 92 Stat.
3751; Pub. L. 96-159, 93 Stat. 1225; Pub. L. 97—
304, 96 Stat. 1411 (16 U.S.C. 1531 e! seq.): Pub.
L. 99-625, 100 Stat. 3500 (1986), unless
otherwise noted.

2. Amend § 17.11{h) by adding the
following, in alphabetical order under
“FISHES,” to the List of Endangered and
Threatened Wildlife:

§ 17.11 Endangered and threatened
wildlife.

* * * * *

and/or for incidental take in connection: 1000 N. Glebe Road, Arlington, Virginia -
with otherwise lawful activities. In some  22201. (hy* *
Species v;anebrax_‘ Crtical Spocial
- Historic range population where Status When tisted ical ecial
Common name Scientific name ent(rj‘iraggg::dor habitat rules
FISHES
Shiner, Cape Fear........coovveeeeecennn Notropis, mekistocholas.............co.... U.S.A. {NC) Entire. 13 290 17.95(e) NA
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3. Amend § 17.85(¢) by adding critical
habitat of the “Cape Fear Shiner,” in the
same alphabetical order as the species
occurs in § 17.11(h).

§ 17.95 Critical habitat~fish and wildlife.

(e]ﬁﬁi
* » * * *

Cape Fear Shiner (Notropis
mekistocholas) :

{1) North Carolina. Chatham County.
Approximately 4.1 river miles of the
Rocky River from North Carolina State
Highway 902 Bridge downstream to
Chatham County Road 1010 Bridge;

(2) North Carolina. Chatham and Lee
Counties. Approximately 0.5 river mile
of Bear Creek, from Chatham County
Road 2156 Bridge downstream to the

Rocky River, then downstream in the
Rocky River (approximately 4.2 river
miles) to the Deep River, then
downstream in the Deep River

(approximately 2.6 river miles) to a point '

0.3 river mile below the Moncure, North
Carolina, U.S. Geological Survey Gaging
Station; and

(3) North Carolina. Randolph and
Moore Counties. Approximately 1.5 river
miles of Fork Creek, from a point 0.1
river mile upstream of Randolph County
Road 2873 Bridge downstream to the
Deep River then downstream _
approximately 4.1 river miles of the
Deep River in Randolph and Moore
Counties, North Carolina, to a point 2.5
river miles below Moore County Road
1456 Bridge.

* * * * *

7 _RANDOLF co.
CHATHAM CO

SQNFORD

Dated: August 26, 1987,
Susan Recce,

Acting Assistant Secretary for Fish and
Wildlife and Parks. .

[FR Doc. 87-22268 Filed 9-24-87; 8:45 am|
BILLING CODE 4310-55-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration '

50 CFR Part 672
[Docket No. 61220-7033)

Groundfish of the Gulf of Alaska;
Closure Modification

AGENCY: National Marine Fisheries
Service (NMFS), NOAA, Commerce.

acTioN: Notice of closure modification.

SUMMARY: The Director, Alaska Region,
NMFS, is reopening the Eastern |
Regulatory Area of the Gulf of Alaska to
trawling for groundfish species for
which a target quota or a trawl gear
share is available. This action is.
necessary to promote full utilization.of
groundfish, including Pacific ocean
perch, without biological harm to “other
rockfish”, It is intended as a
conservation and management measure
to optimize groundfish yields from the
fishery. o

EFFECTIVE DATE: September 22, 1987,
until 12 midnight, Alaska Standard Time
(AST), December 31, 1987,

FOR FURTHER INFORMATION CONTACT:
Ronald J. Berg {Fishery Biologist,.

NMFS), 907-586-7230.

SUPPLEMENTARY INFORMATION:

Background -

On July 15, 1987, the Secretary of
Commerce (Secretary) closed the
Eastern Regulatory Area; defined at 50
CFR 672.2, to trawling for all groundfish
species [52 FR 27202, July 20, 1987).
Comments on the closure were invited
until July 30, 1987.

One letter of comment was received,

which was from the Alaska Factory
Trawler Assaciation (AFTA). It is

‘summarized and responded to below.

The closure was part of a general
closure to fishing for “other rockfish” in
the exclusive economic zone (FEZ) of
the Gulf of Alaska. The closure action
was taken, because the target quota of
4,000 metric tons (mt) for “other

_ rockfish” had been reached. The closure

action was taken to protect “other

" rockfish”, stocks of which are in a

depressed condition. Fishing for other
groundfish species in the Central and.
Western Regulatory Areas was still
permitted. Trawl vessels were thus able
to pursue fishing for Pacific ocean perch
(POP) as well as other groundfish
species for which harvest quotas
remained. Any catches of “other ‘
rockfish’ in those two areas were to be

" treated as a prohibited species and
. discarded at sea.

In the Eastern Regulatory Area,
however, all trawling was closed under
§ 672.20(c)(2)(ii), even though about
1,600 mt of POP, as well as substantial,
amounts of other groundfish species,
remained available for harvest. POP is
the only species in the Eastern
Regulatory Area of interest to fishermen
using trawl gear for the rest of the 1987
fishing year. Closing all of the area was
necessary, because the best available
information indicated that POP occur in
water depths similar to “other rockfish”
in the Eastern Regulatory Area and that
substantial amounts of “‘other rockfish”
would be'caught in a POP fishery.
Additional mortality on “other rockfish”
was not acceptable to the Secretary.

The information forming the basis for
the closure was from the 1984 NMFS-
conducted triennial Gulf of Alaska trawl
survey. Actual fishery information to
compare with NMFS survey data on the
mix of trawl-caught “other rockfish” and



36040

Federal Register / Vol. 52, No. 186 / Friday, September 25, 1987 / Rules and Regulations

POP was lacking for the Eastern
Regulatory Area prior to 1987. As a
result of the closure, about 1,600 mt of
POP remain unharvested in the Eastern
Regulatory Area. This amount is worth
about $1.6 million.

One of AFTA's comments stated that
the results of the 1987 “other rockfish”
fishery showed that POP occurred in
deeper water in the Eastern Regulatory
Area than the results of the 1984
triennial survey indicated. AFTA has
requested that trawling in the Eastern
Regulatory Area be allowed to permit
full utilization of unharvested POP.
AFTA would voluntarily place NMFS-
trained observers onboard a
representative number of its vessels to
provide at-sea verification that further
trawling for POP would not inflict
significant harm on *“other rockfish”
stocks. .

The Regional Director recognizes that
the NMFS survery data may not be the
best available, since it is now three
years old and that the 1987 fishery data
may be more representative of the POP
distribution. He has received a fishing
plan from AFTA whereby no less than
40 percent of AFTA vessels would have
onboard a NMFS trained observer while
those vessels are engaged in trawling in
the Eastern Regulatory Area. Such cause
of observers would be without any cost
to the Federal Government.
Representatives of some other vessels
that are not part of AFTA have also
stated that they would place an
observer onboard if the Eastern
Regulatory Area were reopened to
trawling. The Regional Director
estimates that about five vessels might
actually commence trawling. The
Secretary has determined that the
Eastern Regulatory Area can be opened
to trawl fishing if means are available to
certify that the risk of biclogical harm to
“other rockfish” would be insignificant,
As a result of AFTA’s fishing plan, the
Secretary finds that the means are
available. By this notice, the Regional
Director advises the fishing industry that
a bycatch of "other rockfish” of 10
percent or less of the amount of POP
caught would not jeopardize the status
of “other rockfish” stocks.

Therefore, the Secretary hereby
modifies the closure in the Eastern Area
to allow trawling for groundfish species
for which a target quota or a trawl gear
share is available. Despite this
modification, all gear types fishing in the
Eastern Area must treat “other rockfish™
as a prohibited species because the area
remains closed to species for which the
TQ has been reached. *Other rockfish™
does not include a rockfish group in the
Southeast Outside District for which a

TQ of 1,250 mt is specified. The
preamble to the interim notice
establishing 1987 TQs (see 52 FR 785,
January 9, 1987) had described these
species as being in the Southeast
Outside District in waters shallower
than 100 fathoms. These are rockfish
species that have been managed by the
State of Alaska under authority of the
FMP that recognizes that State's
regulatory role of demersal shelf
rockfish. This notice clarifies this
category of “other rockfish” by listing
them as follows: By species and
common name, they include Sebastes
paucispinus (Bocaccio), S. pinninger
(Canary rockfish), S. nebulosus (China
rockfish), S. courinus (Copper rockfish},
S. mallinger (Quillback rockfish), S.
proiger (Redstripe rockfish), S.
helvomaculatus (Rosethorn rockfish), S,
brevispinis (Silvergrey rockfish), S.
nigrocinctus (Tiger rockfish), S.
ruberrimis (Yelloweye rockfish). Since
the TQ for “demersal shelf rockfish” has
not been taken, catches by any gear
type are retainable. Trawl vessels
fishing in the West Yakutat district must
also treat sablefish as a prohibited
species because the trawl gear share of
that species has been taken. However, a
little more than 100 mt of sablefish
remains of the trawl gear share of
sablefish in the S.E. Outside/E. Yakutat
district. Consequently, trawlers fishing
in this district may retain incidentally
caught sablefish up to 20% of their catch,
take, or harvest.

The amount of “other rockfish” that
will be caught while trawling for other
species of groundfish will not pose a
significant risk to “‘other rockfish” if
they are 10 percent or less of catches of
POP harvested in the trawl fishery. The
Regional Director will compile the
information from the observers and
advise the affected trawl industry of the
catch rates of “other rockfish” and POP.
If observer information shows the “other
rockfish” catch to be in excess.of 10
percent, the Regional Director will again
close the Eastern Regulatory Area to
trawling.

Participating trawl vessel operators
could earn about $1.8 million if they are
allowed to harvest the remaining POP
quota without significant risk to “other
rockfish”. The amount that they would
forego if the Eastern Regulatory Area is
not opened to trawling is not acceptable
to the Secretary.

Public Comments

One letter of comment was received
from AFTA, which represents certain
domestic trawl vessles. The comments

are summarized and responded to as
follows:

Comment 1: POP are found in deeper
water in the Eastern Regulatory Area
than are “other rockfish".

Response: AFTA's statement was
based on the results of the 1987 fishery.
Although the closure was based on the
best available scientific information, the
results of the 1987 fishery may be new
information. At-sea observation of the
catches as a result of the voluntary
observer program should yield
quantitative information on bycatch
rates of “other rockfish” in a POP
directed fishery in_the Eastern
Regulatory Area.

Comment 2: The Eastern Regulatory
Area should be opened to trawling for
POP with observer coverage, to the
extent NMFS deems necessary, of all
gear types to monitor the “other
rockfish” bycatch.

Response: The Regional Director is
depending on trawl vessels to
voluntarily use observers while trawling
for POP to determine whether additional
trawling for POP will cause
unacceptable bycatches of “other
rockfish”. -

Comment 3: “'Other rockfish” should
be treated as a prohibited species if né
quota remains. s

Response: The closure of the Gulf of
Alaska to “other rockfish” included - .-
treating this group as a prohibited
species Gulf-wide. This treatment will
extend to the Eastern Regulatory Area
during the reopening.

Comment 4: Management measures
should be initiated to allow placing
target species in a bycatch status when
the quota is being approached.

Response; Comment noted. The NMFS
is preparing a regulatory amendment
that would provide authority to close
directed fishing and thus leave a
retainable bycatch to support other
ongoing directed fisheries.

Classification

This action is required under 50 CFR
672.20 and complies with Executive
Order 12291,

List of Subjects in 50 CFR Part 672
Fisheries.
Authority: 16 U.S.C. 1801 ef seq.
Dated: September 22, 1987,

James E. Douglas, Jr.,

Deputy Assistant Administrator for Fisheries,
National Marine Fisheries Service.

" [FR Doc. 87-22200 Filed 9-22-87; 4:56 pm|

BILLING CODE 3510-22-M
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This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of nules and
regulations. The purpose of these notices
is to give interested persons an
opportunity to participate in the rule
making prior to the adoption of the final
rules.

FEDERAL RESERVE SYSTEM
12 CFR Part 225
[Regulation Y; Docket No. R-0614]

Bank Holding Companies and Change
in Bank Control; Board Policy
Regarding the Acquisition and
Operation of Thrift Institutions By
Bank Holding Companies

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Solicitation of public comments.

SUMMARY: The Federal Reserve Board is
soliciting comment on whether, in light
of changing economic and regulatory
circumstances, the Board should
determine that the acquisition and
operation of thrift institutions by bank
holding companies is, as a general
matter, 8 proper incident to banking
under the Bank Holding Company Act,
and, on this basis, a permissible activity
for bank holding companies under the
Act and Regulation Y. 12 CFR 225.25.
The Board has previously determined
that the operation of a thrift institution
is closely related to banking, but has
permitted bank helding companies te
acquire thrifts enly where the
acquisition involved a failing thrift
institution. The Board also seeks
comments on the terms and conditions
under which bank helding companies
should be permitted to acquire and
operate health thrift institutions, if it
should determine to allow such
acquisitions.

DATE: Comments must be received by
November 20, 1987.

ADDRESS: All comments, which should
refer to Docket No. R-0614, should be
mailed to William W. Wiles, Secretary,
Board of Governors of the Federal
Reserve System, Washington, DC 20551,
or delivered to Room B-2223, 20th &
Constitution Avenue NW, Washington,
DC, between 8:45 a.m. and 5:15 p.m.
weekdays. Comments may be inspected
in Room B-1122 between 8:45 a.m. and
5:15 p.m. weekdays.

FOR FURTHER INFORMATION CONTACT:

J. Virgil Mattingly, Deputy General
Counsel (202/452-3430), Scott G.
Alvarez, Senior Counsel (202/452-3583],
Michael . O’'Rourke, Senior Attorney
(202/452-3288), Legal Division; Roger
Cole, Manager (202/452-2618}, or Molly
Wassom, Senior Financial Analyst (202/
452-2305), Division of Banking
Supervision and Regulation, Board of
Governors of the Federal Reserve
System, Washington, DC 20551. For the
hearing impaired only,
Telecommunications Service for the
Deaf, Earnestine Hill or Dercthea
Thompson, (202/452-3544).
SUPPLEMENTARY INFORMATION:

L. Introduction

The purpose of this request for
comment is to assist the Board in its
review of Board policy regarding the
acquisition and eperations of thrift
institutions by bank holding companies,
and to obtain the commenters’ view as

.to whether any changes to that policy

are appropriate in light of changing
economic and regulatory circumstances.
The Board is now considering adding to
the list of permissible nonbanking
activities in Regulation Y the acquisition
and operation of thrift institutions. Te
date, however, the Board has approved
only the acquisition of failing thrift
institutions, and net thrift institutions
generally. Its rationale for adopting that
policy was articulated in the Board’s
1977 D.H. Baldwin decision,! which is
discussed below.

II. Background

A. Statutory and Regulatory Framework

The BHC Act does not specifically
authorize or prohibit bank holding
companies from acquiring thrift
institutions. Rather, the Act contains a
general prohibition against bank holding
companies acquiring companies engaged
in any activity unless the Board has
determined the activity to be “so closely
related to banking * * * astobea
proper incident thereto” within the
meaning of section 4(c}(8) of the BHC
Act. 12 U.S.C. 1843(€)(8). Section 4(c)(8)
thus imposes a two step test for
determining the permissibility of
nonbanking activities for bank holding
companies: (1} Whether the activity is
closely related to banking; and (2)

' D.H. Baldwin Company, 63 Federal Reserve
Bulletin 280 (1987).

whether the activity is a proper incident
to banking—that is, whether the
proposed activity can reasonably be
expected to produce benefits to the
public that outweigh possible adverse
effects.?

When the Board adopted the initial
list of permissible nonbanking activities
for bank holding companies in 1971, it
did not include the operation of an S&L.
(36 Federal Register 1077 (1971}).
Notwithstanding its 1971 decision not to
include the operation of S&Ls in the
Regulation Y laundry list of permissible
nonbanking activities, the Board in 1972
and 1975 approved applications from
New England thrifts to become bank
holding companies by aequiring
commercial banks, in view of the
unique, longstanding affiliation between.
thrifts and commercial banks in that
region.? With these few exceptions,
prior to 1982 the Board did not permit
bank holding companies to acquire thrift
institutions. The reasons for this policy
were articulated in the Board's 1977
order denying an application by D.H.
Baldwin, at the time a registered bank
holding company, to retain ownership of
a healthy savings and loan association it
had acquired in 1969 before it became a
banking holding company.*

B. The D.H. Baldwin Case

In D.H. Baldwin, the Board
determined that as a general matter
operating an S&L is closely related to
banking, but ruled that such activities
should not be regarded as a proper
incident to banking; that is, as a general
matter the public benefits associated
with the affiliation of a bank and a thrift
were not sufficient to outweigh the
adverse effects of such an affiliation.
This determination was based on three
factors: (1) The perception of a
competing and conflicting regulatory
framework governing banks and S&Ls;
{2) the possibility that cross-indusiry
acquisitions would undermine the
perceived rivalry between the banking
and thrift industries; and (3} the

® See Board of Governors v. Investment Compony
Institute, 450 U.S. 46 (1984); National Courier Ass'n
v. Board of Governors, 516 F.2d 1229 (D.C. Cir. 1875).

3 Newport Savings and Loan Association, 58
Federal Reserve Bulletin 313 (1972); Old Colony Co-
Operative Bank, 58 Federal Reserve Bulletin 417
(1972); Profile Bancshares, Inc.. 61 Federal Reserve
Bulletin 901; 1975).

¢ D.H. Baldwin Company, 83 Federal Reserve
Bulletin 280 (1877).
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possibility that such acquisitions could

- undermine the interstate banking

- restrictions of the Douglas Ameridment

- to the Bank Holding Company Act’ -
(“Act” or “BHC Act”). Since that time, in
- all its orders regarding thrift
acquisitions, the Board has continued to
maintain the position that, as a general
matter, the acquisition of a thrift
institution is not a proper incident to
banking.

C. Worsening Condition of the Thnft
Industry and the First Failing Thnft
- Acquisitions

. In 1981, in response to worsening
conditions in the thrift industry, the
Board informed the Congress that it
might be forced to allow bank holding
companies to acquire failing thrifts, and
requested passage of the so-called
Regulators Bill, which provided a-series
of procedures and priorities to guide the
Bank Board's discretion in approving
such acquisitions ‘and otherwise to
provide capital assistance to troubled
thrifts.

Before the proposed leglslatlon could
be enacted, however, the Board was
faced with two proposals by bank
holding companies to acquire failing

thrifts, proposals which necessitated the

Board's immediate consideration in

order to avoid the probable failure of the:

" institutions. The first, Scioto Savings

Association in Ohio, was acquired by an -

instate bank holding company at the.

urging of the Ohio Thrift Commissioner.s.

In the second,® the Federal Home Loan
Bank Board requested that the Board
allow Citicorp to acquire Fidelity .
Federal Savings and Loan of San-
Francisco. To allay the concerns of
" interested trade groups, state regulatory
authorities, competing banks, members
of Congress, community groups and
others, whose opposition could have
required-the Board to conduct a time
consuming formal hearing on the
application and thus jeopardize the
attempt to rescue the institution, the
Board imposed a series of conditions on
* the operations of an S&L acquired by a
bank holding company. Several of these
conditions, such as continued operation
of the institution as a thrift and ‘
branching restrictions, reflect the terms
or spirit of the then-pending Garn-St
Germain Depository Institutions Act of :
1982. As part of this process, the Board
- also imposed conditions that limited
transactions and operations between a
thrift institution owned by a bank
bolding company and its affiliates.

8 Interstate Financial Corporation (Scioto Savings

Association), 68 Federal Reserve Bulletin 316 (1982). -

8 Citicorp (Fidelity Federal Savings and Loan), 68
FedPral Reserve Bulletin 656 (1982).

These conditions, known as the tandem
operations restrictions, have been
imposed on all thrift acquisition since
that time.” The tandem operation
restrictions will be reviewed below with
respect to the Board's request for
comment regarding the terms and
conditions under which bank holding
conipanies should acquire and operate
thrift instiutions, should the Board
determine that, as a general matter, this
activity is a proper incident to banking.

D. The 1982 Garn-St Germain Act
Shortly after the Board's approval of

" the Fidelity acquisition by Citicorp,

Congress passed the Garn-St Germain
Depository Institutions Act, which
authorized the purchase of ailing S&LS

- by out-of-state bank holding companies,

provided the FSLIC follows certain
bidding procedures that gave priority to
intra-industry acquisitions and in-state
organizations. In addition to the bidding
priorities, the Garn-St Germain Act
required that FSLIC minimize the cost
for any S&L rescue; allowed the Board
to waive the notice and hearing’
requirements of section 4 of the BHC
Act in approving failing thrift
acquisitions; and excluded FSLIC-
insured thrifts from the definition of
bank in the Bank Holding Company Act,
thereby permitting such acquisitions
under the interstate banking provisions
of the Douglas Amendment. The act also
expressly limited the expansion of the
acquired S&L to those locations where a
national bank could branch in the state.
- Throughout the course of the debate
leading to passage of the Garn-St
Germain Act, the Chairman of the
Federal Reserve Board made clear the
Board's belief that it could exercise its
existing authority to approve
acquisitions of thrifts by bank holding
companies.® As a policy matter,

7 Citicorp petitioned the Board for relief from

" these conditions. In response, the Board issued a

proposed rulemaking requesting comment on the

. tandei restrictions. The Board recently has

rendered its decision on the conditions. See Letter
of William W. Wiles, Secretary, Board of Governors
of the Federal Reserve System, to Patrick Mulhern.
Senior Vice President and General Counsel, Citicorp
(Aug. 10, 1987).

8 Chairman Volcker stated that: “One of the

“difficulties—a major difficulty—is not that we don't

have those powers [to authorize bank holding
company acquisitions of thrifts] but that they are
not directed and limited. This bill provides a sense
of priorities. Without it, we would be forced back on
those powers, which 1 feel quite certain, would open
up broader issues than is probably necessary to
open up at this particular time. This bill gives us the
specific authority to deal just with institutions in
serious difficulty.” The Deposit Insurance
Flexibility Act: Hearing on H.R. 4603 Before the
Subcommittee on Financial Institutions
Supervision, Regulations. and Insurance of the
House Committee on Banking. Finance and Urban
Affairs, 87 Cong., 1st Sess. 167, 181 (1981) {1981
House Hearings").

however, the-Chairman indicated that -
the Board had not yet exercised that
power, because to do so would open up
larger questions of interstate bankmg
and healthy thrift acqusmons
generally.® This view, that the Board
could exercise existing powers to
approve such acquisitions, was shared
by members of Congress, 0 the acting
Comptroller of the Currency,!? the
Department of Justice,!2 the Federal
Home Loan Bank Board,?2 and groups ..,
opposing the pending legislation such as .
the Independent Bankers Association of
America, among others.!* Without
passage of the Garn-St Germain Act, the
Chairman and other indicated the Board
might be forced to use the Board's more
general powers to approve such
acquisitions,!% and there was doubt
whether, as a legal matter, the Board
could limit its grant of approval to
failing institutions only. .

E. Thrift Acquisitions Since the 1982
Garn-St Germain Act

Since passage of the Garn-St Germain
Act in October, 1982, the Board has-
continued to approve the acquisition of
failing thrifts, particularly in response to -
the Ohio and Maryland thrift crises.!® In
all of these instances, the Board
imposed conditions substantially similar
to those laid out in the First Fidelity
Order. The Board has limited'its .-
approval to-acquisitions of failing thrifts .
only, and, when presented with an
application by Old Stone Corporation to

% Id., at 177. refrain from exercising existing
authority.) Chairman Volcker continued his '
testimony by stating that if the Board used its
existing authority to allow bank holding companies

" to acquire thrifts, n would be acqunsmon of failing

thrifts.-Id., at 191. -

10 See e.g., 127 Cong. Rec. H7798 (daily ed. Oct.
27, 1981) (remarks of Rep. Vento}): 127 Cong. Rec.
H7795 (daily ed. Oct 27,1981) (remarks of Rep.
Wylie).

1 Financial Institutions Restructuring and
Services Act of 1981: Hearings on S.1686, 5.1703.
S.1720. and S.1721 Before the Senate Committee on
Banking, Housing, and Urban Affairs. 97th Cong. 1st
Sess. 26 (1981) {Part 111) (hereafter, the 1981 Senale
Hearings, Parts I, Il and III", as appropriate).

2 Conduct of Monetary Policy: Hearings Before
the House Committee on Banking, Finance and
Urban A ffalrs 97th Cong. 18t Sess. 956 (1981)
(hereafter, “1981 House Monetary Policy Hearings”).

131981 House Monetary Policy Hearings at 109.

14 1981 House Hearings at 88, 95.

15 See footnote 9, supra. See also Capital
Assistance Act and Deposit Insurance Flexibility
Act: Hearing on 8,2531 and S.2532 Before the Senate
Committee on Banking, Housing. and Urban Affairs,
97th Cong., 2d Sess. 54 (1982) (hereafter, 1982
Senate Hearings”) (remarks of Sen. Riegle}: 1982
Senate Hearings at 144 (remarks of Sen D'Amato):
and 1982 Senate Hearings at 369 (remarks of Sen.
Garn).

186 These, provmons have recently been renewed
with the passage of the Competitive Equality
Banking Act of 1987. Pub. L. No. 100-86 (enacted
Aug. 10, 1987) (“CEBA"). .
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acquire in essence a healthy thrift in
june, 1984, the Board denied the
application.?? Out of the approximately
18 acquisitions of failing thrifts
approved by the Board since 1882,
currently only 7 remain in operation as
thrifts, with the others having been
converted to bank status.

I11. The Changing Economic and
Regulatory Climate

This request for comment is prompted
by certain econemic and regulatory
changes since 1982 that may implicate
possible changes to the Board’s current
bank/thrift policy. First, interstate
banking has become widespread in the
last two years. Approximately 23 states
have authorized (or will authorize
within the next 18 months) nationwide
interstate banking, and only seven
states have not yet authorized either
regional or nationwide interstate
banking. The remaining states have
entered, or are about to enter, into
regional interstate banking compacts. In
addition, the FHLBB has approved over
50 acquisitions by thrifts of failing thrifts
on an interstate basis, and also has
recently allowed interstate branching
under certain circumstances. This
development tends to undermine one of
the basic reasons for the D.H. Baldwin
decision—concern about impairing the
Congressional policy embodied in the
Douglas Amendment.

Second, recent changes in the law
substantially broadening the powers of
thrift institutions may have tended to
erode the distinction between thrift
institions and banks at which the
Board’s conditions were directed. For
example, thrift institutions have in the
past several years been granted broad
powers to conduct additional activities,
including authority to make commercial
and nonhousing related loans and to
accept NOW accounts as well as
demand deposits in certain
circumstances—all services that are
offered by commercial banks. The
elimination of the interest rate
differentiaf has removed another
significant distinction between banks
and thrifts.

Third, it has been publicly reported
that certain thrifts have considered
leaving the FSLIC fund for a number of
reasons. Thrifts, if converted to banks,
may be attractive acquisition vehicles
for bank holding companies to inerease
their market share on an intra-state
basis, or as a cost-effective means to
establish a regional banking network.
Thrift institutions may also be priced
more favorably, in terms of multiples of

17 Old Stone Corporation {Catawba), 70 Federal
Reserve Bulletin 593 (1984).

earnings, than are similarly situated
banks. Moreover, there may be
enhanced incentives for the thrifts
themselves to consider converting their
charter and applying for FDIC
insurance. The imposition of a special
FSLIC insurance premium has been
publicly cited by some thrifts as an
incentive to leave the fund. Although the
recent passage of CEBA imposes a
temporary moratorium on such
conversions, upon its expiration thrifts
would be eligible to convert their
charters and opt for FDIC insurance
upon payment of twice their regular and
annual premiums to the FSLIC, among
other requirements.'® See CEBA, Pub. L.
No. 100-86, section 306fh); section
302(b)(4)(B). With this recent increased .
interest in the conversion of FSLIC-
insured thrifts to bank status, the FHLBB
has indicated that such conversions may
affect the FSLIC’s recapitalization plans
by reducmg the flow of insurance
premiums to FSLIC.® ' ' ‘

Finally, it can be argued that the =~
Board's existing policy itself serves as
an incentive for healthy thrifts to seek to
leave the FSLIC fund. Under current
Board policy, a bank holding company
wishing to acquire a healthy thrift in the
holding company’s home state or
banking region has no alternative but to
convert the thrift into a bank which it
may acquire, because the Board’'s D.H.
Baldwin policy will not permit the
holding company to acquire and operate
the healthy thrift as a thrift.

Accordingly, in light of the above
factors, it appears that current (and
changing) financial and regulatory
circumstance may warrant a review of
the Board's policies regarding the
acquisition and operation of thrift
institutions by bank holding companies.
The Board requests comment on the
implications of such changing
circumstances for its current policies, as
well as commenters' views on what
additional factors, if any, the Board
should consider in reaching its
determination.

A. Public Benefits Considerations

Commenters may also wish to
consider the nature of any impact on the

e Other provisions of CEBA might serve as a
disincentive for particular thrifts to leave the FSLIC
fund, depending on the extent of that institution’'s
so-called "‘secondary reserves”. See New Law
Punishes Thrifts Leaving FSLIC Before 1993, Am.
Banker, Sept. 2, 1987, at 3 {"Thrift Article™).

19 See Testimony of Edwin Gray, Chairman,
Federal Home Loan Bank Board, Before the
Subcommittee on General Oversight and
Investigations of the House Committee on Banking,
Housing and Urban Affairs 10-13 (May 14, 1987);
and a similar statement before the Senate
Committee on Banking, Housing and Urban Affairs
3-4 (May 21, 1987).

FSLIC fund if the Board were to approve
the acquisition of healthy. thrifts. On the
one hand, it could be argued that Board
approval of the acquisition by bank
holding companies of healthy thrifts
could lower the incentive for those
companies to bid on failing thrift
institutions. On the other hand, bank
holding company acquisition of healthy
thrifts, and their continued operation as
thrifts, could provide the FSLIC with a
continued, stable source of insurance
premiums.

At this juncture, it should be noled
that bank holding companies’
acquisition of thrifts has not to date
provided the solution to the problems of
the thrift industry. Currently, in addition
to Citicorp’s 4 S&Ls, only three
additional thrifts acquired by bank
holding companies are still operating as
thrift institutions, and they are relatively
small institutions. Moreover, most thrift :
problems to.date have been resolved on
a intra-industry basis through mergers -
with other S&Ls. -

‘As noted above, one of the 1mportant
motivations for a recensideration of the
D.H, Baldwin decision is the major
developments in the interstate provision
of depository institution services by
both banks and thrifts. Nevertheless,
this development is still circumscribed
by the decisions of most states that have
authorized some form of out-of-state
acquisitions to keep interstate
expansion within specific regions. In -
view of the fact that the Board
considered-that the D.H. Baldwin
decision was necessary in order to
prevent the undermining of the Douglas
Amendment, the question arises, with
respect to the scope of any authorization:
for acquisition of healthy thrifts,
whether the Board should limit the
acquisition of healthy thrifts to those
geographic areas where a bank holding -
company would be permitted to buy a
bank under the Douglas Amendment.
Such an approach would allow bank
holding companies to purchase healthy
thrifts in their home state, or in those
states where acquisitions are permitted
because of a regional arrangement, or a
reciprocal or other authorization of
interstate banking. Comment is
requested on whether such a limitation -
is necessary to carry out the Board's
original intention of giving effect to the
intent of the Douglas Amendment, and
on whether such a limitation is still
necessary in the light of present
interstate banking arrangements.
Comment is also requested on whether
such a policy would be effective in
accomplishing the public benefits of
encouraging the acquisition of failing
thrifts and of aveiding the creation of
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artificial incentives for healthy thrifts to
withdraw from participation in the
FSLIC.

* B. Conditions Under Which the Board
Should Allow the Acquisition and
Operation of Thrift Institutions
Generally

If the Board should determme that the
operation of a thrift institution as a
general matter is a proper incident to
banking, then the issue remains as to the
terms and conditions under which it
should allow the conduct of this activity.

Commencing with the 1982 acquisition
by Citicorp of Fidelity Federal Savings
and Loan of San Francisco and
continuing to the present, the Board has
imposed a series of conditions on the
operation of thrift institutions by bank
holding companies. These conditions
were imposed in direct response to the
concerns voiced by banking '
organizations, thrift institutions, their
trade groups, state regulators, and
others opposed to the acquisitions that:
(1) The bank holding companies would
divert funds from the S&Ls and housing
needs in the home states of the S&Ls to °
other areas served by the bank holding
company or its affiliates; (2) the bank

- - holding companies would use the S&Ls- -

to advance the business or operations of
other holding company subsidiaries; (3)
the acquisitions would erode interstate-
banking prohibitions and the statutory
distinctions between banks and thrift
institutions; (4) the thrifts would be
operated as banks or branches of bank-
affiliates in violation of statutory
limitations on interstate banking and
bank branching; and, (5) the acquisitions
would give the bank holding company
and its S&Ls an unfair competitive
advantage over other banks and thrifts.
. Among the conditions established

. were requirements that:

(1) The bank holding company would
operate the S&Ls as savings and loan
associations having as their primary
purpose the provision of residential
housing credit;

(2) The S&Ls would not engage in any
activities not permissible for a bank
holding company; -

(3) The S&Ls would not establish new
branches at locations not permissible for
national or state banks located in the
state where the S&L is located (a
specific requirement of the Garn-St
Germain Act, which authorizes
acquisitions.by bank holding compames
of failing thrifts);

(4) The S&Ls would be operated as

. separate independent, profit-oriented

corporate entities and would not be

operated in tandem with any other

. subsidiary of the bank holding company.
. In order to carry out this condition, the .

bank holding company.and S&Ls would
limit their operations so that:

(a) No banking or other subsidiary of
the bank holding company would link its
deposit-taking activities to accounts at
the S&Ls in a sweeping arrangement or
similar arrangement;

(b) The S&Ls would not directly or
indirectly solicit deposits or loans for
any other subsidiary of the bank holding
company and the bank holding company
and its subsidiaries would not solicit
deposits or loans for the S&Ls;

(5) To the extent necessary to insure
independent operation of the S&L and
prevent the improper diversion of funds,
the S&Ls would not engage in any
transactions with the bank holding
company or its other subsidiaries
without prior approval of the
appropriate Federal Reserve Bank;

(6) The S&L would not establish or
operate remote service units at any
location outside of the home state of the
S&L; -

(7) The bank holding company would

" not change the name of the S&L to

include the' word “bank” or any other

- term that might confuse the public
regarding the S&Ls status &s a nonbank, .

thrift institution; and

(8) The S&L would not convert its
charter to a bank charter or a state thrift
charter without prior Board approval.

Board approvals of all thrift ‘
acquisition by bank holding companies
since 1982 have contained substantially
similar restrictions. In response to a
request by Citicorp for relief from the
tandem operation restrictions
{conditions 4 and 5 above), the Board
requested public comment on whether it
should retain, modify or remove the
fourth and fifth conditions.2°

On August 10th of this year, the Board
granted certain limited relief from those
restrictions, principally with respect to

- allowing such tandem operations where

a bank holding company could
otherwise acquire and operate a
commercial bank in the state where the
thrift is located, on the basis that such
joint operations would not implicate the
board's concerns regarding the
preservation of the integrity of the
Douglas Amendment in such
situations.2! The Board also allowed the

20 Citicorp contended that the requested relief is
necessary to enable its S&Ls to offer a broader
range of services and to utilize the advantages
inherent in the bank holding company structure
{particularly, economies of scale and cross-
marketing) in order to maintain its S&Ls as .
competitive institutions in the S&L industry.

215ee Letter of William W. Wiles, Secretary,
Federal Reserve Board. to Patrick Mulhern, Senior
Vice President and General Counsel Citicorp {Aug.

. 10,1987},

Citicorp S&L to affiliate with the
Citishare ATM switch in order to reduce
the eost to the thrifts of joining certain
ATM networks.

At this time in connection with the
proposed addition of the operation of a
thrift insitution to Regulation Y's list of
permissible nonbanking activities, the
Board will consider more generally the
terms and conditions under which bank
holdmg companies may be permitted to
acquire and operate thrift institutions.
The first and third of these conditions
listed above—continued operation of the
thrift as a thrift, and restrictions on -
establishment of new thrift branches.to
those locations permissible for banks in
the state—reflect the terms or spirit of
the Garn-St Germain Act emergency
thrift acquisition provisions. Retention
of the first condition would reflect the
Congressional intent behind that Act to
maintain a separate thrift industry:to
serve the nation's housing needs. The
limitation on branching except as
permitted for national banks (the third
condition) appears necessary to

. maintain the integrity of the Garn-St

Germain Act's emergency thrift

- acquisition provisions. If a bank holding
- company could acquire a healthy thrift

without such a branching limitation, the
inceritive for bank holding companies to

- acquire failing thrifts would decrease,
~and the cost to the FSLIC of resolving

those situations could well increase. .
Finally, commenters should direct their -
attention to whether these conditions
are necessary to preserve the integrity
of the Douglas Amendment to the BHC
Act, which reserves to the states the
decision to allow out-of-state bank
holding companies to acquire banking
institutions in the state. Continued
imposition of the second condition—that
a thrift subsidiary of a bank holding
company should engage only in
activities permnssxble for bank holding
companies—is required by the BHC
Act.22

The Board is prepared to entertain

. comments with respect to any terms or
conditions under which bank holding

companies may acquire and operate
thrift institutions.

Conclusion:

In sum, the Board believes that
changing economic and regulatory
circumstances render it appropriate to
review the Board's overall policy
regarding the acquisition and operation
of thrift institutions by bank holding
companies. .

22 Central Pacific Corporation, 68 Federal
Reserve Bulletin 382 (1982},
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The Board will consider the following
options with respect to this issue:

1. Maintain the current D.H. Baldwin

policy;

2. Modify the D.H. Baldwm pohcy to
allow the acquisition of thrifts where a
bank holding company could otherwise
own a bank; and ,

3. Overrule the D.H. Baldwin policy
and allow the acquisition of healthy
thrifts nationwide. '

The Board requests comment on the
advisability of selecting one of these
options, or the availability of additional
courses of action for its consideration.
The Board also requests comment on the
terms and conditions under which thrift
institutions may be acquired and -
operated by bank holding companies, if
the Board determines to allow such
acquisitions a general miatter.

Regulatory Flexibility Act Analysns

This proposal to expand the
permissible nonbankmg activites of
bank holding companies is not expected
to-have a significant economic impact
on a substantial number of small
business entities within the meaning of
the Regulatory Flexibility Act (5 U.S.C.
601 et seq.}. The Board is required by
section 4(c){8) of the BHC Act, 12 U.S.C.
1843{c)(8), to determine whether
nonbanking activites are closely related
to banking and a proper incident
thereto, and thus are penmssnble for -
bank holding companies. This proposal,
if adopted, would permit bank holding’
companies to acquire and operate
healthy thrift institutions—an activity
bank holding companies are not now

permitted to conduct. The proposal does

not impose more burdensome
requirements on bank holding. -
companies than are currently - -
applicable,; and these provisions provide
no barrier to meaningful participation by
small bank holding companies in the .
proposed activity.

The Board notes that there are not a
significant number of small bank -
holding companies engaged in the
operation of thrift institutions at this
time. As noted, bank holding companies
have not previously been permitted to
acquire healthy thrift; the proposal, if
adopted, would expand the powers of
bank holding companies by authonzmg
bank holdmg companies to acquire
healthy, in addition to fallmg. thnft
institutions.

List of Sub)ecte in 12 Ci"R 225

Banks, banking, Federal Reserve
System, Holding companies, Reporting -
and recordkeeping requirements. -

For the reasons set out in this notice,
and pursuant to the Board's authority
under section 5(b) of the Bank Holding

Company Act of 1956, as amended (12
U.S.C. 1844(b)), the Board solicits s
comment regarding the possible
amendment of 12 CFR Part 225.

The Board solicits comment regarding
aproposed amendment to § 225.25(b), to
add a paragraph (9) to the Board's list of
permissible nonbanking activiites,
which may read as follows:

(9) Thrift Institutions. Acquiring and
operating thrift institutions, including
savings and loan associations, building
and loan associations, and FSLIC—

“insured savings banks, so long as the

institution is not a bank.

In connection with solicitation of
comment regarding a possible .
amendment to Regulation Y to authorize
the acquisition and operation.of healthy
thrift institutions, the Board also seeks
comment regarding the terms and
conditions which the proposed activity
should be conducted, should the Board .
determine to allow such acquisitions as:
a general matter. In that regard, the - =
commenters’ particular attention is -
drawn to the terms and conditions
specified above that the Board
traditionally has imposed on failing
thrift acquisitions, and, as well, the
Board’s August 10, 1987 determination to
grant certain limited relief from those
conditions. ,

Board of Governors of the Federal Reserve
System, September 18, 1987. .

James McAfee, - o

Associate Secretary of the Board.

[FR Doc. 87-21980 Filed 9-24-87; 8:45 am]
BILLING. CODE 6210-01-M

SECURITIES AND EXCHANGE
COMMISSlON A

17CFR Part 240 ;
[Release No. 34-24931; File No. S7—25—87]

Muitiple Trading of Options:

AGENCY: Securities and Exchange
Commission. )
ACTION: Rescheduling of date of public
hearing; extension of time for comment
and for requests to appear at the
hearing; and request for addmonal
comment. -

SUMMARY: The Securities and Exchange’
Commisson (“Commission”) announced
today that it has postponed tintil
Novement.23, 1987, the public hearing on
multiple trading of options originally
scheduled to take place on September
29, 1987 as set forth in Securities
Exchange Act Release No. 24613 (June
18, 1987) ‘52 FR 23849. The Commission -
also is extending until October 30, 1987, °
the date by-which those interested in -

testifying at the public hearing should”
notify the Commission; until November
10, 1987, the date by which written
testimony is due; and until December 4,
1987, the comment period on the
multiple trading of options. Finally, the
Commission is seeking additional
comment on various matters in
connection with the multiple trading of
options proceeding.

DATES: The public hearmg will be held
on November 23, 1987, at 9:30 a.m.
Requests to appear at the public hearing
should be received by October 30, 1987.

“Those scheduled to appear at the

hearing must submit an original and ten
copies of their written statements by
November 10, 1987. All other written
comments must be received by - -
December 4, 1987, and must be
submitted in triplicate.

ADDRESSES: The public hearing wxll be:
held in Room 1C30°at the Securities'and.
Exchange Commissign, 450 Fifth Street
NW.; Washington, DC 20549. Those .
w1shmg to appear at the hearing should
contact Holly H. Smith, Esqg., (202) 272~
2406, Division of Market Regulation,
Mail Stop 5-1, Securities and Exchange
Commission, 450 Fifth Street, NW,,
Washmgton. DC 20549, and should ‘send
copies of their written testimony to her.
All other written comments should refer
to File No. $7-25-87 and be addressed to
Jonathan G. Katz, Secretary, Sécurities
and Exchange Commission, 450 Fifth
Street, NW., Washington, DC 20549.
Copies of all writteri submissions and
the transcript of the public hearing will
be available at the Commission’s Public.
Reference Room, at ‘the above address '
in File No. S7-25-87.

FOR FURTHER INFORMATION CONTACT.
Holly H. Smith, Esq. (202) 272-2406,
Division of Market Regulation,
Securities and Exchange Commission,:
Mail Stop 5-1, 450 Fifth Street, NW.,
Washington, DC 20549.

SUPPLEMENTARY INFORMATION: On June
18, 1987, the Commigsion issued a
release commencing a proceeding on the
multiple trading of options to consider
whether to (1) adopt a policy permitting
the multiple trading of options on’
exchange-listed stocks; and (2) adopt a
rule amending the rules of the options
exchanges to remove restrictions on the
multiple trading of options on exchange-
listed stocks.? In that release the
Coimmission scheduled a public hearing
on multiple trading of options to take
place on September 29, 1987. )

By letter, dated September 1, 1987, the
Chlcago Board Optlons Exchange. Inc.’ (’

h See Secumnes Exchange Act Release No 24613
{June 18, 1987) 52 FR 23849.
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(“CBOE") requested a postponement of
the public hearing date and an extension
of the time period in which to comment
on the multiple trading of options
proposals.? In its:request the CBOE
maintained that because the
Commission’s proposal “raises issues
which are of fundamental importance to
the structure and health of the nation's
standardized options markets,”
additional time is needed “to complete
to its satisfaction the tasks necessary for
a full presentation of its views.” '3

In view of the CBOE request for an
-extension of time in which to prepare its
testimony .and .comment on this matter,
the Commission has determined to
postpone the date of the publichearing
on the multiple trading of options until
November 23,1987, .and to extend the
period in which interested persons may
submit written comments until
December 4, 1987.*

Request for Addmonal Comment

By letter dated August 9, 1987, flve
members of the U:S. Senate Committee
on Banking, Housing, and Urban Affairs
requested that the Commission consider
a variety of issues in connection with its
proceeding on the multiple trading of
options.® In particular, the Senate Letter
requests that the Commission consider
(1) the feasibility of developing a
national market system for options; (2)
the safeguards necessary for public lrmxt
orders in a multiple trading
environment; and (3) the costs and
benefits of multiple trading of options in .
the absence of facilities to link the
various options markets.® The
Commission requests that commentators’
specifically address the issues ralsed in
the Senate Letter. '

Dated: September 21, 1987.

By the Commission.
Jonathan G. Katz,
Secretary.

[FR Doc.:87-22173 Filed 9-24-87; 8:45 am]
BILLING CODE 8010-01-M

2 See letter from Burton R. Rissman, Schiff Hardin
& Whaite, to'Jonathan'G. Katz, Secretary,
Commission, dated September 1, 1987.

3See id..at1.and 2.

4 As noted .above, requests 1o appear at the -
hearing must be received by October 30, 1987,-and
copies of testimony must be submitted by
November 10, 1987,

5 See letter from Senator Alan:Cranston, et al.,
U.S. Senate. Committee on Banking. Housing, and
Urban Affairs, to David S. Ruder, Chairman,
Commission, dated August 19, 1987 (“Senate . _
Letter”). The Senate Letter has beenplaced in File
No. $7-25-87 in the Commission's Public Reference
Room, 450 Fifth Street, NW., Washington, DC,

8 See id.

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21CFR Part 102

[Docket.No. BON-0140]

Diluted Fruit or Vegetable Juice
Beverages Other Than Diluted
Organce Juice Beverages; Extension
of-Comment Period

AGENCY: Food and Drug Administration.
ACTION: Proposed rule; extension of
comment period.

suMMARY: The Food and Drug
Administration (FDA) is extending for
90 days the period for submitting
comments on its proposal to revoke the °
common or usual name regulatlon for
diluted fruit or vegetable j juice beverages
other than diluted orange juice
beverages. FDA is granting this
extensian'based on requests for the
extension of the-.comment period.”
DATE: Comments by December 13,1987,
ADDRESS: Written comments to the
Dockets Management Branch (HFA~
305), Food and Drug Administration, Rm.
4-62, 5600 Fishers Lane, Rockville, MD
20857,

FOR FURTHER INFORMATION CONTACT:
Terry Troxell, Center for Food Safety
and Applied Nutrition (HFF-313), Food
and Drug Administration, 200 C St. SW.,
Washington, DC 20204, 202-485-0229.
SUPPLEMENTARY INFORMATION: In the
Federal Register of July 16, 1987 (52 FR
26690), FDA proposed to revoke the
regulation establishing the common or
usual names for diluted fruit and .
vegetable juice beverages other than
diluted orange juice beverages (21 CFR
102.33) .and to withdraw the proposal to
amend this regulation which, among
other things, exempted cranberry juice
products from percentage ingredient
labeling requirements. Interested
persons were given until September 14,
1987, to submit written comments on the
proposal.

“The National Juice Products
Association (NJPA) submitted a request
seeking a 60-day extension of the
comment period on the proposed
rulemaking. This extension is sought to
allow NJPA to formulate appropriate
recommendations for comments to be
considered by the NJPA board at their
mid-year:meetingin October.

The Center for Science in the Public
Interest {CSPI) also submitted a request
seeking a 180-day extension. CSPI based
its request on the fact thatit needs the
requested time to systematically obtain
and compile, -on its own initiative, data

regarding consumer complaints and
awareness problems concerning the
value of diluted juice beverages.

Although valid data of the type CSPI
is attempting to gather would be
relevantin evaluating the proposal, the
agency believes that the CSPI request
for extension of the comment period
does not support the need for a 180-day
extension. The agency belives that a 90-
day extension of the comment period is
reasonable and will provide sufficient
time for CSPI, NJPA, and any other
interested persons to prepare comments
on the propesed rule. Therefore, the

-agency is granting an extension of 90

days at this time.

Interested persons may, on or before
December 13, 1987, :submit to the Docket
Management Branch (address above)
written comments regarding this
proposal. Two copies of any comments
are to be submitted, except that
individuals may submit one copy..
Comments are to be’identified with the -
docket number found in brackets in the
heading of this document. Received
comments may be seen in the office
above between 9 a.m., and 4 p.m,,
Monday through Friday.

Dated: September 22, 1987.

Joha M. Taylor,

Associate Commissioner for Regulatory
Affairs.

[FR Doc. 87-22120 Filed 8-24-87; 8:45 am]
BILLING CODE 4160-01-M

PEACE QORPS_
22 CFR Part 302
Organization

AGENCY: Peace Corps.
ACTION: Proposed rule.

SUMMARY: Notice is hereby given that
the Peace Corps proposes to update its
statement of organization and
description of available forms.

DATES: Comments must be received on
or before October 26, 1987.

ADDRESS: Comments may be mailed to
Peace Corps, 806 Connecticut Avenue,
NW., Réom P-314, Washington, DC _
20526, or delivered to 1735 I Street, NW.,
Room P-314, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
John M. von Reyn, Chief, Paperwork and
Records Management Branch, Office of
Administrative Services, 202-254~6180.

SUPPLEMENTARY INFORMATION:
Executive Order 12291

The Peace Corps has determined that
this proposed rule is not a major rule for
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the purpose of E.O. 12291 because it is
not likely to result in an annual effect on
the economy of $100 million or more.

Paperwork Reduction Act

This proposed rule imposes no
obligatory information requirements on
the public.

Regulatory Flexibility Act of 1980

The Director certifies that this rule, if
adopted, will not have a significant
impact on a substantial number of small
entities.

The proposed regulations revise the
information cutrently published in 22
CFR Part 302. These regulations describe
Peace Corps’ central and field
organization; the methods whereby the
public may secure information, make
submittals, or request or obtain
decisions, and statements of the general
course and methods by which its
functions are channeled and
determined; a description of major
Agency forms and where they may be
obtained; and the location of the
Agency’s substantive rules of general
applicability in the Code of Federal
Regulations.

List of Subjects in 22 CFR Part 302
Organization and functions.

Accordmgly. Title 22, Code of Federal
Regulanons, is proposed to be amended
by revising Part 302 as follows:

PART 302—ORGANIZATION

See.

302.1 Introduction.

302.2 Central and field organization,
established places at which, the officers
from whom, and the methods whereby
the public may secure information, make
submittals, or request, or obtain
decisions; and statements of the general
course and methods by which its
functions are channeled and determined.

302.3 Rules of procedure, description of
forms available, the places at which
forms may be obtained, and instructions
as to the scope and content of all papers,
reports, or examinations.

302.4 Substantive rules of general -
applicability adopted as authorized by
law, and statements of general policy or
interpretation of general applicability
formulated and adopted by the agency.

Authority: Sec. 4, 75 Stat. 612;22 U.S.C.

2503, 5 U.S.C. 552, E.O. 10501, 18 FR 7049, 3

CFR 1949-1953 Comp., page 979, E.O. 11041 as

amended, 27 FR 7859, 3 CFR 1959-1963

Comp., page 623, State Department

Delegation of Authority No. 85-11A, as

amended,

§302.1 Introduction.

The regulatlons of this part are lssucd
pursuant to section 3 of the .
Administrative Procedure Act, 5 U.S.C.
552, effective July 4, 1967. .

§ 302.2 Central and field organization,
established ptaces at which, the officers
from whom, and the methods whereby the
public may secure information, make
submittals, or request, or obtain decisions;
and statements of the general course and
methods by which its functions are
channeled and determined.

(a) The following are statements of
the central and field organization of the
Peace Corp:

(1) Central Organization—(i) Director.
As head of the Peace Corps, the Director
is responsible for all the activities of the
agency. He or she is assisted by a Deputy
Director, a Chief of Staff, and the
following staff units:

(A) The Office of General Counsel
which provides legal advice and
assistance relating to Peace Corps
programs and activities;

(B} The Office of Congressional
Relations which serves as primary
informational contact between Congress
and the Peace Corps, advising the
Director and other senior managers on
governmental and legislative affairs;

(C) The Office of Public Affairs which
promotes public awareness of the Peace
Corps, monitors agency news coverage
and prepares/disseminates national
news releases and other information
about the Peace Corps. The Office also
coordinates agency activities and
maintains files relating to graphic
photographic and audiovisual services
and works closely with the Advemsmg
Council on placement of public service
announcements;

(D} The Office of Private Sector
Relations/Development Education
which coordinates private sector
support and participation in Peace
Corps activities; '

(E) The Executive Secretariat which
manages correspondence and other
documents on behalf of the Director.

(ii) Office of the Associate Director for
International Operations consists of the
Regional Offices for Africa; Inter-
America; and North Africa, Near East, -
Asia and Pacific; and the Office of

‘Training and Program Support. The

immediate office of the Associate
Director includes the Overseas Staff
Training and the United Nations -
Volunteer Program staff.

(A) The Regional offices are
responsible for the negotiation,
establishment and operation of Peace
Corps projects overseas and for the

training of Peace Corps Volunteers for

such projects. They also provide, on
behalf of the Director, policy guidance
and immediate supervision to Peace
Corps staff and operations overseas,
(B) The Office of Training and
Program Support provides technical

assistance and policy direction in the

development of effective program and
training strategies/designs, and-
coordinates a wide variety of program

and training services.

(iii) The Office of the Associate
Director for Management consnsts of the
following offices:

(A) The Office of Medical Serwces
which provides medical screening for
applicants and health care services to
Volunteers and in-country staff.

{B) The Office of Special Services
which provides personal and -
administrative support to Peace Corps
trainees and Volunteers, and their
families.

(C) The Office of Personnel Policy and
Operations which provides Agency
personnel services.

(D) The Office of Financial
Management which provides
accounting, contracting and budget
operations.

(E) The Office of Planning and Policy -
Analysis which provides support to the
Agency in the areas of policy, planning
assessment and management
information.

(F) The Office of Administrative
Services whic provides administrative
and logistical support to the Agency.

(G) The Office of Information
Resources Management which manages
the Agency's information resources and
central computer facility. - .

(H) The Office of Compliance which
carries out Agency audit, investigation,
internal controls and equal opportumty
functions,

(iv) The Office of the Associate
Director for Volunteer Recruitment and
Selection consists of the following
offices:

(A) The Office of Recruitment which

_directs the operational and managerial

aspects of headquarters and domestic
field recruitment activities in support of
the recrunment of quahfled Peace Corps
trainees.

(B) The Ofﬁce of Placement which
conducts final placement, processing
and orientation of Peace Corps
applicants in preparation for final

. selection and training.

(2) Domestic Field Organization. (i)
Regional Peace Corps Recruitment
Offices :

(A) Chicago Regional Office, 175 West
Jackson Boulevard, Room A-531,
Chicago, Illinois 60604. (Overseas Area
Offices in Atlanta, Chicago, Detroit,
Kansas City and Minneapolis.) .

(B) New York Regional Office, 1515
Broadway, Room 3515, New York, New
York 10036. (Overseas Area Offices in
Miami, Puerto Rico, Washington, DC,
Philadelphia, New York City and
Boston.)
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(C) San Francisco Regional Office, 211
Main Street, Room 533, San Francisco,
California 94105. (Overseas Area Offices
in San Francisco, Seattle, Denver, Los
Angeles, and Dallas.)

(8) Foreign Field Organization—(i)
Africa Region:

Benin, Cotonou
Botswana, Gaborone
Burundi, Bujumbura
Cameroon, Yaounde
Central African Republic, Bangui
Chad, N'Djamena
Gabon, Libreville

The Gambia, Banjul
Ghana, Accra

Guinea, Conakry
Kenya, Nairobi
Lesotho, Maseru
Liberia, Monrovia
Malawi, Lilongwe

Mali, Bamako
Mauritania, Nouakchott
Niger, Niamey

Rwanda, Kigali
Senegal, Dakar

Sierra Leone, Freetown
Swaziland,Mbabane
Tanzania, Dar es Salaam
Togo, Lome

Zaire, Kinshasa

(ii) Inter-America Region:
Belize, Belize City
Costa Rica, San Jose
Dominican Republic, Santo Domingo
Eastern Caribbean, Bridgetown, Barabados
Ecuador, Quito
Guatemala, Guatemala City
Haiti, Port-au-Prince
Honduras, Tegucigalpa
Jamaica, Kingston
Paraguay, Asuncion
Turks and Caicos Island (Sante Domingo,

Dominican Republic)

{iii) North Africa, Near East Asia and
Pacific Region:
Cook Islands (Apia, Western Samoa)
Fiji, Suva '
Federated States of Micronesia, Pohnpei
Kiribati (Honiara, Solomon Islands)
Marshall Islands, Majuro
Morocco, Rabat
Nepal, Kathmandu
Papua New Guinea, Port Moresby
Phillippines, Manila
Republic of Palau (Pohnpei, F.S.M)
Seychelles, Victoria
Solomon Islands, Honiara
Sri Lanka, Colombo
Thailand, Bangkok
Tonga, Nuku'alofa
Tunisia, Tunis
Tuvalu (Suva, Fiji)
Western Samoa, Apia
Yemen Arab Republic, Sana'a

(b) Any person desiring information
concerning a matter handled by the
Peace Corps, or any persons desiring to
make a submittal or request in
connection with such a matter, should
communicate either orally or in writing
with the .appropriate office. If the office
receiving the communication does not

have jurisdiction to handle the matter,
the communication, if written, will be
forwarded to the proper office, or, if
oral, the person will be advised how to
proceed.

§302.3 Rules or procedure, description of
forms available, the places at which forms
may be obtained, and instructions as to the
scope and content of all papers, reports, or
examinations.

Forms regarding the following listed
matters and instructions relating thereto
may be obtained upon application to the
offices listed below.

Application for Peace |-Office of Recruitment,

Corps, Volunteer Room P-301,

Service. Peace Corps, 806
Connecticut
Avenue, NW.,

Washington, DC
20526, or the
Peace Corps area
recruitment offices
listed in 302.2(a)(2)

§ 302.4 Substantive rules of general
applicability adopted as authorized by law,
and statement of general policy or
interpretation of general applicability
tormulated and adopted by the agency.

The Peace Corps regulations
published under the provisions of the
Administrative Procedure Act are found
in Part 301 of Title 22 of the Code of
Federal Regulations and the Federal
Register. These regulations are
supplemented from time to time by
amendments appearing initially in the
Federal Register.

Dated: August 19, 1987.
Loret Miller Ruppe,
Director.
[FR Doc. 87-22041 Filed 9-24-87; 8:45 am]
BILLING CODE 6051-01-M

DEPARTMENT OF LABOR

Occupational Safety and Heaith
Administration

29 CFR Part 1952
[Docket No. T-022]

South Carolina State Plan; Eligibility
for Final Approval Determination;
Comment Period and Opportunity To
Request Public Hearing

AGENCY: Occupational Safety and
Health Administration {OSHA), Labor.
ACTION: Proposed final State plan
approval: request for written comments;
notice of opportunity to request informal
public hearing.

SUMMARY: This document gives notice of
the eligibility of the South Carolina State
occupational safety and health plan, as
administered by the South Carolina
Department of Labor, for determination
under section 18(e) of the Occupational
Safety and Health Act of 1970 as to
whether final approval of the State plan
should be granted.

If an affirmative determination under
section 18(e) is made, Federal standards
and enforcement authority will ho
longer apply to issues covered by the
South Carolina plan. This notice
announces that OSHA is soliciting
written public comment regarding
whether or not final State plan approval
should be granted, .and offers an
opportunity to interested persons to
request an informal public hearing on
the question of final State plan approval.

DATES: Written comments or requests
for a hearing must be received by
October 30, 1987,

ADDRESS: Written comments or requests
for a hearing should be submitted, in
quadruplicate, to the Docket Officer,
Docket No. T-022, Room N3670, 200
Constitution Avenue, NW., Washington,
DC 20210, (202) 523-7894.

FOR FURTHER INFORMATION CONTACT:
James Foster, Director, Office of
Information and Consumer Affairs,
Occupational Safety and Health
Administration, U.S. Department of
Labor, Room N3637, 200 Constitution
Avenue, NW., Washington, DC 20210,
(202) 523-8148.

SUPPLEMENTARY INFORMATION:

Background

Section 18 of the Occupational Safety
and Health Act.of 1970, 29 U.S.C. 651, et.
seq., (the “Act™) provides that States
which desire to assume responsibility
for the development and enforcement of
occupational safety and health -
standards may do so by submitting, and
obtaining Federal approval of, a State
plan. Procedures for State plan
submission and approval are set forth in
regulations at 29 CFR Part 1902. If the
Assistant Secretary, applying the
criteria set forth in section 18(c) of the
Act and 29 CFR 1902.3 and 1902.4, finds
that the plan provides or will provide for
State standards and enforcement which
are “at least as effective” as Federal
standards and enforcement, “initial
approval” is granted. A State may
commence operations under its plan
after this determination is made, but the
Assistant Secretary retains
discretionary Federal enforcement
authority during the initial approval
period as provided by section 18(e) of
the Act. A State plan may receive initial
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approval even though, upon submission,
it does not fully meet the criteria set
forth in §§ 1902.3 and 1902.4 if it
includes satisfactory assurances by the
State that it will take the necessary
“developmental steps” to meet the
criteria within a 3-year period (29 CFR
1902.2[b)). The Assistant Secretary
publishes a “certification of completion
of developmental steps” when all of a
State's developmental commitments
have been satisfactorily met (29 CFR
1902.34).

When a State plan that has been
granted initial approval is developed
sufficiently to warrant a suspension of
concurrent Federal enforcement activity,
it becomes eligible to enter into an
“operational status agreement” with
OSHA (29 CFR 1954.3(f)). A State must
have enacted its enabling legislation,
promulgated State standards, achieved
an adequate level of qualified personnel,
and established a system for review of
contested enforcement actions. Under
these voluntary agreements, concurrent
Federal enforcement will not be
initiated with regard to Federal
occupational safety and health
standards in those issues covered by the
State plan, where the State program is
providing an acceptable level of
protection.

Following the initial approval of a
complete plan, or the certification of a
developmental plan, the Assistant
Secretary must monitor and evaluate
actual operations under the plan for a
period of at least one year to determine,
on the basis of actual operations under
the plan, whether the criteria set forth in
section 18(c) of the Act and 29 CFR
1902.37 are being applied.

An affirmative determination under
section 18(e} of the Act (usually referred
to as “final approval” of the State plan)
results in the relinquishment of authority
for Federal concurrent enforcement
jurisdiction in the State with respect to
occupational safety and health issues
covered by the plan (29 U.S.C. 667(e)).
Procedures for 18(e) determinations are
found at 29 CFR Part 1902, Subpart D. In
general, in order to be granted final
approval, actual performance by the
State must be “at least as effective”
overall as the Federal OSHA program in
all areas covered under the State plan.

An additional requirement for final
approval consideration is that a State
must meet the compliance staffing
levels, or benchmarks, for safety
inspectors and industrial hygienists
established by OSHA for that State.
This requirement stems from a 1978
Court Order by the U.S. District Court
for the District of Columbia (AFL-CIO v.
Marshall, C.A. No. 74-406), pursuant to
a U.S. Court of Appeals Decision, that

directed the Assistant Secretary to
caluculate for each State plan State the
number of enforcement personnel
needed to assure a “fully effective”
enforcement program.

A final requirement for final approval
consideration is that a State must
participate in OSHA's Integrated
Management Information System (IMIS).
This is required so that OSHA can
obtain the detailed program
performance data on a State necessary
to make an objective continuing
evaluation of whether the State
performance meets the statutory and
regulatory criteria for final approval.

History of the South Carolina Plan
and of Its Compliance Staffing
Benchmarks.

South Carolina Plan

On May 8, 1972, South Carolina
submitted an occupational safety and
health plan in accordance with section
18(b) of the Act and 29 CFR Part 1902,
Subpart C, and on May 24, 1972, a notice
was published in the Federal Register
(37 FR 10535} concerning the submission
of the plan, announcing that initial
Federal approval of the plan was at
issue and offering interested persons 30
days in which to submit data, views and
arguments in writing concerning the
plan. Because of the wide public interest
anticipated in the proposal, notice was
also given that an informal public
hearing on the plan would be held on
July 10, 1972, in Columbia, South
Carolina.

In response to comments on South
Carolina’s initial submission notice and
testimony received at the informal
hearing, the State submitted
modifications to the plan on September
13, 1972. Notice of receipt of these
modifications and an invitation for
public comments on the plan as
modified, as well as an opportunity to
request an informal hearing, was
published in the Federal Register on
September 28, 1972 (37 FR 20289).
Comments on the amended plan were

teceived from the American Federation

of Labor-Congress of Industrial
Organizations (AFL-CIO). In response
to these comments as well as to OSHA's
review of the plan modifications, South
Carolina made additional changes in its
plan. Since there were no objections
which were outstanding on the plan, as
amended, no further public hearing was
held.

On December 6, 1972, the Assistant
Secretary published a notice granting
initial approval of the South Carolina
plan as a developmental plan under
section 18(b) of the Act (37 FR 25932).
The plan provides for a program
patterned in most respects after that of

the Federal Occupational Safety and
Health Administration.

The South Carolina State plan covers
all occupational safety and health issues
except private sector maritime
employment, and employment on
military bases. The South Carolina
Department of Labor is designated as
having responsibility for administering
the plan throughout the State. The day-
to-day administration of the plan is
directed by the South Carolina Division
of Occupational Safety and Health. The
plan provides for the adoption by South
Carolina of standards which are “at
least as effective” as Federal
occupational safety and health
standards. The plan requires employers
to furnish employment and a place of
employment which is free from
recognized hazards that are causing or
are likely to cause death or serious
physical harm, and to comply with all
occupational safety and health
standards promulgated by the agency.
Employees are required to comply with
all standards and regulations applicable
to their conduct. The plan contains
provisions similar to Federal procedures
governing emergency temporary
standards; imminent danger .
proceedings; coverage under the general
duty clause; variances; safeguards to
protect trade secrets; protection of
employees against discrimination for
exercising their rights under the plan;
and employer and employee rights to
participate in inspection and review
proceedings. Appeals of citations and
penalties are now heard by an
independent South Carolina
Occupational Health and Safety Review
Board, which was established in
October 1983 and the Board's decisions
may be appealed to the Court of
Common Pleas. Formerly, appeals of
citations and penalties were heard by a
hearing officer with appeals to the
Commissioner of Labor.

The notice of initial approval noted a
few distinctions between the Federal
and South Carolina program. The State
plan does not cover safety and health in
private sector maritime employment or
employment on military bases. Under
South Carolina law employees have the
right to contest the terms and conditions
of citations as well as abatement dates
whereas Federally, employees may only
object to the established abatement
periods. The law also provides for
injunctive action to relieve imminent
danger situations. The Assistant
Secretary'’s initial approval of South
Carolina's development plan, a general
description of the plan, a schedule of

-required developmental steps, and a

provision for discretionary concurrent
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Federal enforcement during the period
of initial approval were codified in the
Code of Federal Regulations (29 CFR
Part 1952, Subpart C; 37 FR 25932
December 86, 1972).

In accordance with the State's - -

- developmental schedule, all major
structural components of the plan were
- put in place and documentation -
submitted for OSHA approval on or
. before December 31, 1975. These.
“developmental steps” included .
amendments to the South Carolina’
Occupational Safety and Health, Act,
* promulgation of State occupational .
* safety and health standards essentially
identical to Federal standards and
program regulations, and establishment
of a public employee program. In
completing these developmental steps,
the State developed and submitted for
. Federal approval all components of its
program including, among other things,
legislative amendments, management
information system, a merit staffing
- system, regulations for inspections,
citations and proposed penalties,
recordkeeping and reporting regulations,
a voluntary compliance program,
including on-site consultation services .
and a safety and health poster for
private and public employees.

These submissions were, carefully
reviewed by OSHA; after opportunity
. for.public comment and modification of
State submissions, where appropmate.
the major plan elements were approved
by the Assistant Secretary as meeting
the criteria of Section 18 of the Act and
29 CFR 1902.3 and.1902.4. The South
Carolina subpart of 29 Part 1952 was
amended to reflect each of these
. approval determination (see 29 CFR
1952.104).

On May 9, 1975, an operational status
agreement was eritered into between
Federal OSHA and South Carolind. A
Federal Register notice announcing the
operational status agreément was -
published on June 26, 1975 (40 FR 27024) '

and amendéed May 23, 1984 (49 FR 30173,

July 27, 1984). Under the terms of that
- agreement, OSHA voluntarily

suspended the application‘of concurrent -

Federal enforcement authority with
regard to Federal occupational safety
and health standards in all issues
covered by the South Carolina plan.

On August 3, 1976, in accordance with
procedures at 29 CFR 1902.34 and
1902.35, the Assistant Secretary certified
that South Carolina had satisfactorily
completed all developmental steps (41
FR 3224). In certifying the plan, the
Assistant Secretary found the structural
features of the program—the statute,
standards, regulations, and written
procedures for administering the South
Carolina plan—to be at least as

effective as corresponding Federal
provisions. Certification does not,
however, entail findings or conclusions
by OSHA concerning adequacy of
actual plan performance. As has already
been noted, OSHA regulations provide
that certification initiates a period of
evaluation and monitoring of State -
activity to determine in accordance with
section 18(e) of the Act whether the

;statutory and regulatory criteria for -
. State plans are being applied in actual
; operations under the plan and whether
. final approval should be granted.

On January 31,1978 OSHA published

notice in the Federal Register (43 FR

4073) requesting public comment on a
petition the Agency received requesting
withdrawal of OSHA approval of the
South Carolina plan. The petition was
submitted by the President of the
Carolina Brown Lung Association. A
second petition was subsequently filed
by the national American Federation of
Labor-Congress of Industrial
Organizations (AFL-CIO). On April 21,
1978 notice was published in the Federal
Register (43 FR 17003) requesting public
comments on the AFL-CIO petition to
withdraw approval of the South
Carolina State Plan and providing an
additional time period for public
comment on the Carolina Brown Lung

- Association petition, which was
© requested by the South Carolina General

Assembly’s Textile Studies

" Subcommittee. Both petitions alleged

specific performance deficiencies in
enforcement of the cotton dust standard
and prosecution of contested cotton dust
cases and in such other areas as hazard
recognition, review procedures,
inspection scheduling, health referrals,
and response to major Federal Program
changes. In addition, the Carolina
Brown Lung Association petition alleged
deficiencies in employee training and
education and the AFL~CIO petition
alleged legislative and regulatory
deficiencies.

OSHA'’s mvestngatlon of all
allegations contained in the petitions
revealed that charges of legislative and
regulatory deficiencies were unfounded.
Although the South Carolina Act does

" not mirror the Federal Act, the South’

Carolina Plan, along with its
implementing regulations, provide
coverage and employee rights
comparable to that of the Federal Act. In
addition, OSHA's investigation revealed
that the performance deficiencies cited
had been corrected or considerable
improvement had been demonstrated by
South Carolina, especially since the
filing of the petitions. Based on the
findings of OSHA's investigation, a
Federal Register notice (44 FR 13013)
was published on March 9, 1979, which

denied both petitions to withdraw
approval of the South Carolina State
Plan.

South Carolina Benchmarks
Under the terms of a 1978 Court Order

~in AFL-CIO v. Marshall, compliance

staffing levels (benchmarks) necessary -
for a “fully effective” endorcement

‘program was required to be established

for each State operating an approval

‘Stare plan. In 1980, in respone to the

‘Court Order, OSHA established
benchmarks for-all approved State
plans; including;benchmarks of 39 safety
and 60 health compliance officers for
South Carolina. The 1978 Court Order
noted that new information might
warrant an adjustment by OSHA of the
fully effective benchmarks. In
September 1984 South Carolina, in
conjunction with OSHA, completed a
reassessment of the levels initially
established in.1980 and proposed
revised compliance staffing benchmarks
of 17 safety and 12 health compliance
officers. After opportunity for public
comment and service on the AFL-CIO,

-the Assistant Secretary approved these
revised staffing requirements on ]anuary T

17,1966 (51 FR 2481).

~ Determination of Eligibility )

This Federal Register notice

‘announces the eligibility of the South

Carolina plan for-an 18(e) determination.
(29 CFR 1902.39(c) requires that this
preliminary determination of eligibility
be made before 18(e) procedures begin.)
The determination of eligibility is based
upon OSHA's findings that:

(1) The South Carolina plan has been
monitored in actual operation for at
least one year following certification.
The results of OSHA monitoring of the
plan since the commencement of plan
operations are contained in written
evaluation reports which are prepared
annually and made available to the

‘State and to the public. The results of
- ‘OSHA's most recent post-certification
- monitoring during the period from

December 1, 1985 through January 31,
1987 are set forth in an 18(e} Evaluation
Report of the South Carolina Plan,
which has been made part of the record
of the present proceedings.

(2) The plan meets the State’s revised
benchmarks for enforcement staffing. In
January 1986, pursuant to the terms of
the Court Order and the 1980 Report to
the Court in AFL-CIO v. Marshall,
OSHA approved revised fully effective
benchmarks of 17 safety and 12 health
compliance officers for South Carolina
based on an assessment of State-

'specific characteristics and historical

experiences. South Carolina has
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allocated these positions, as evidenced
by the FY 1987 Application for Federal
Assistance in which the State has
committed itself to funding the State
share of salaries for 17 safety and 12
health compliance officers. The FY 1987
application has been made part of the
record in the present proceeding.

(3) South Carolina participates and
has assured its continued participation
in the Integrated Management
Information System (IMIS) developed by
OSHA.

Issues For Determination In The 18(e)-
Proceedings

The South Carolina plan is now at
issue before the Assistant Secretary for
determination as to whether the criteria
of section 18(c) of the Act are being
applied in actual operation. 20 CFR
1902.37(a) requires the Assistant
Secretary, as part of the final approval
process, to determine if the State has
applied and implemented all the specific
criteria and indices of effectiveness of
§§ 1902.3 and 1902.4. The Assistant
Secretary must make this determination
by considering the factors set forth in
§1902.37(b). OSHA believes that the
results of its evaluation of the South
Carolina plan, contained in the 18(e)
Evaluation Report, considered in light of
these regulatory criteria and the criteria
in section 18(c) of the Act, indicate that
the regulatory indices and criteria are
being met, and the Assistant Secretary
accordingly has made an initial
determination that the South Carolina
plan is eligible for an affirmative 18(e)
determination. This notice initiates
proceedings by which OSHA expects to
elicit public comment on the issue of
granting an affirmative 18(e)
determination to South Carolina. In
order to encourage the submission of
informed and specific public comment, a
summary of current evaluation findings
with respect to these criteria is set forth
below.

(a) Standards and Variances

Section 18(c)(2) of the Act requires
State plans to provide for occupational
safety and health standards which are
at least as effective as Federal
standards. A State is required to adopt,
in a timely manner, all Federal
standards and amendments or to
develop and promulgate standards and
amendments at least as effective as the
Federal standards. See §§ 1902.37(b})(3),
1902.3(c), 1902.4 (a) and (b). The South
Carolina plan provides for adoption of
standards which are in most cases
identical to Federal standards. For
OSHA standards requiring State action
during the 18(e) evaluation period, South
Carolina's adoption process met with

the six month time frame for all
standards. (Evaluation Report, pp. 10-
12).

Where a State adopts Federal
standards, the State's interpretation and
application of such standards must
ensure consistency with Federal
interpretation and application. Where a
State develops and promulgates its own
standards, interpretation and
application must ensure coverage at
least as effective as comparable Federal
standards. While acknowledging prior
approval of individual standards by the
Assistant Secretary, this requirement
stresses that State standards, in actual
operation, must be at least as effective
as the Federal standards. See
§§ 1902.37(b)(4), 1902.3(c)(1),
1902.3(d)(1), 1903.4{a), and 1902.4(b})(2).
As already noted, the South Carolina
plan provides for adoption of standards
identical to Federal standards. South
Carolina likewise adopts standards
interpretations which are identical to --
the Federal. :

The State is required to take the
necessary administrative judicial or
legislative action to correct any
deficiency in its program caused by an
administrative or judicial challenge to
any State standard, whether the
standard is adopted from the Federal
standards or developed by the State.
See 1902.37(b}(5). No such challenge to
State standards has ever occurred in
South Carolina. .

When granting permanent variances
from standards, the State is required to
ensure that the employer provides as
safe and healthful working conditions as
would have been provided if the
standard were in effect; See
§§ 1902.37(b){6) and 1902.4(b)(2)(iv).
South Carolina had six requests for a
permanent variance during the 18(e)
evaluation period. Four were deemed to
provide equivalent protection one was
denied, and one is pending. (Evaluation
Report, p. 13).

Where a temporary variance is
granted, the State must ensure, among
other things, that the employer complies
with the standard as soon as possible
and provides appropriate interim
employee protection. See
§§ 1902.37(b)(7) and 1902.4(b)(2)(iv). The
South Carolina temporary variance
procedures require that any employer
granted a temporary variance must have
an effective program for coming into
compliance with the standard as soon as
possible. During the 18(e) evaluation
period, no temporary variance requests
were received (Evaluation Report, p. 14).

(b} Enforcgment

Section 18(c)(2) of the Act requires
State plans to maintain an enforcement

program which is at least as effective as
that conducted by Federal OSHA;
section 18(c)(3) requires the State plan
to provide for right of entry and
inspection of all work places at least as
effective as that in Section 8 of the Act.

The State inspection program must
provide that sufficient resources be
directed to designated target industries
while providing adequate protection to
all other workplaces covered under the
plant. See §§ 1902.37(b)(8), 1902.3(d)(1).
and 1902.4(c). Data contained in the
18(e) evaluation report indicates that
100% of both State programmed safety
inspections and of programmed health
inspections were conducted in high
hazard industries. (Evaluation Report p.
38). .

In cases of refusal of entry, the State
must exercise its authority, through
appropriate means, to enforce the right
of entry and inspection. See
§§ 1902.37(b)(9), 1902.3 (e) and (f), and
1902.4(c)(2) (i) and (ix). The South ~ -
Carolina Law allows the Commissioner
to seek & warrant to permit entry into
such establishment that has refused
entry for the purpose.of inspection or

" investigation. South Carolina had 15

denials of entry during this evaluation
period, was successful in obtaining
warrants for 11 of them, and gained
entry voluntarily for the other 4.
(Evaluation Report, pp. 46 and 47).

Inspections must be conducted in a
competent manner following approved.
enforcement procedures which include
the requirement that inspectors acquire
information adequate to support any
citation issued. See §§ 1902.37(b)(10,
1902.3(d)(1), and 1902.4(c)(2).

Procedures for the South Carolina
occupational safety and health
compliance program are set out in the
South Carolina Field Operations ’
Manual, which is patterned after the
Federal manual, and thus follows
inspection procedures, including
documentation procedures, which are
similar to Federal. The evaluation
Report notes overall adherence by South
Carolina to these procedures.

South Carolina cites an average of 3.0
violations per programmed safety
inspection with citations and 2.3
violations per programmed health
inspection with citations, and 20.5% of
safety and 21.2%of health violations
were cited as serious. While the percent
of violations cited as serious by the
State was comparable to Federal OSHA,
the lower number of violations per
health inspection with citations is
attributed to the fact that South Carolina
inspected smaller establishments than
did Federal OSHA. Additionally, a

. larger percent (48.3%) of the State’s -



36052

Federal Register / Vol.

52, No. 186 / Friday, September 25, 1987 '/ Proposed Rules

health inspections were partial -
inspections. Also South Carolina's
penetration rate into establishments
also impacted the number of health
violations cited by the State. (Evaluation
Report, pp. 49-51).

State plans must include a prohibition
on advance notice, and exceptions must
be no broader than those allowed by
Federal OSHA proceduré. See
§ 1902.3(f). South Carolina adopted
approved procedures for advance notice

similar to the Federal procedures. There

were 17 instances of advance notice. In
all 17’ instances, advance notice was

.properly given in accord with
procedures as required for the effective
conduct of inspections (Evaluanon
Report, p. 48).

State plans must provrde for -
inspections in response to employee
complaints, and must provide an
opportunity for employee participation
in State inspections. See § 1902.4(c)(2) (i)
through (iii). South Carolina has . ~
procedures similar. to Federal OSHA for
processing and responding to
complaints. The data indicate that
during the evaluation period the State
responded to 34.6% of safety complaints
and 20.2% of health complaints with an

inspection.

" South Carolina recently adopted the
“tenth letter” inspection policy, and data
indicated that the States percent of
safety (58.2%) and health {(55.1%)
complaints responded to by letter was
comparable to Federal OSHA.

" During the current evaluation period,
85.4% of all State inspections included
either an employee representative on
the walkaround or interviews with
employees.

State plans must also provide
protection for employees against
discrimination similar to that found in
section 11{c) of the Federal Act. See
§ 1902.4(c)(2)(v). The South Carolina Act
and regulations provide for .
discrimination protection equivalent to
that provided by Federal OSHA.
Twenty-one (21) complaints of
discrimination were investigated durmg
this evaluation period.

“Five {5) were found meritorious. Of
these, four (4) were settled or litigated
and the other one was still open.
(Evaluation Report pp. 64-65).

The State is required to issue, in a
timely manner, citations, proposed
penalties, and notices of failure to abate.
See §§ 1902.37(b)(11), 1902.3(d), and
1902.4(c){2)(x) and (xi). The State's lapse
time from last day ,of inspection to
issuance of citation averaged 12.8 days
for safety and 11.3 days for health
(Evaluation Report, page 68).

The State must propose penalties in

. manner that is least as effective-as the

penalties under the Federal program,
which includes first instance violation
penalties and consideration of
comparable factors required in the
Federal program. See §§1902.37(b)(12),
1902.3(d), and 1902.4(c)(x)} and (xi}.
South Carolina's procedures for
penalty calculation are similar to
Federal OSHA. However, there are
some differences between the two
programs, for example, the minimum

‘penalty that can be proposed, number of

penalty levels, multi-instance penalty,
etc. The average penalty for serious
safety violation is $292; and the average
serious health penalty is $400
(Evaluation Report, pp. 56-58).

The State must ensure abatement of
hazards cited including issuance of
notices of failure to abate and
appropriate penalties. See
§§ 1902.37(b)(13), 1902.3(d), and
1902.4(c){vii) and (xi). South Carolina
conducts a low persent of follow-up

inspections (1.2% safety and 3.6% health)’

due to the fact that follow-up
inspections resulted in-the issuance of .
few failure-to-abate notifications (4.0% -
safety and 0% health). South Carolina’s
abatement periods averaged 8.2 days for
serious safety and 17.6 days serious

- health violations. (Evaluation Report,

pp. 37-and 55).
Whenever appropriate, the State must

. seek administrative and judicial review

of adverse adjudications. Additionally,
the State must take necessary and
appropriate action to correct any
deficiencies in its program which may
be caused by an adverse administrative
or judicial determination. See

§8§ 1902.37(b)(14) and 1902.3(d) and (g).
The Evaluation Report for South

Carolina noted no adverse adjudications.

which could result in program .
deficiencies.

(c) Staffing and Resources

The State is required to have a
sufficient number of adequately trained
and competent personnel to discharge
its responsibilities under the plan. See
section 18(c){4) of the Act; 20 CFR
1902.37(b)(1); 1902.3(d) and 1902.3(h}. A
State must also direct adequate
resources to administration and
enforcement of the plan. See section
18(c)(5) of the Act and § 1902.3(i}. As
discussed above, the South Carolina
plan provides for 17 safety compliance
officers and 12 industrial hygienists as
set forth in the South Carolina FY 1987
grant. This staffing level meets the -
approved revised "fully effective”
benchmarks for South Carolina for
health and safety staffing, as dlscussed
elsewhere in this notice.

South Carolina provides a .
comprehensive training program for new

compliance personnel and refrésher and
specialized training for experiénced
staff, which includes attendance at the
OSHA Training Institute and in-house
training exercises. During the evaluation
period, State safety and health -
inspectors received, on the average, 40
hours of training. (Evaluatlon Report, pp.
18-20).

(d) Other Requiremepts

States which have approved plans
must maintain a safety and health
program for State and local employees
which must be as effective as the State's
plan for the private sector. See
§ 1902.3(j}. The South Carolina plan .
prov1des a program in the pubhc sector
which is very similar to that in the
private sector, except that no penalties
are proposed for other-than-serious
violations. Additionally, employers in
the public sector may be given a two-
thirds credit on proposed penalties for
serious violations if they certify that the
funds saved will be utilized to correct
the violations, provide safety and health
training to employees, or improve other
elements of their safety and health
programs. Injury and illness rates for -
State and local government employment
are lower than in the private sector
(1985: All case rate—>5.8; lost work day
case rate—2.7). The State and local
government lost workday case rate did
not change from 2.7, in 1984, while the
private sector rate had a slight increase
from 2.7 to 2.8. .

As a factor in its 18(e) determination,
OSHA must consider whether the
Bureau of Labor Statistics' annual
occupational safety and health survey
and other available Federal and State
measurements of program impact on-" : -
worker safety and health indicate that
trends in worker safety and health.
injury and illness rates under the State
program compare favorably with those
under the Federal program. See
§ 1802.37(b)(15). The 1984 and 1985
Bureau of Labor Statistics injury and
illness rates for South Carolina (private
sector all case rate for 1984 was 6.9%
and for 1985 was 7.1%; lost workday

- case rate for 1984 was 2.7 and for 1985

was 2.8%) were lower than rates in
States where Federal OSHA provides
enforcement coverage. In 1985, the all
case incidence rates and the lost
workday case rates for the private
sector, manufacturmg and construction -
expenenced a mix of increases and.
decreases in South Carolina, the rates of
increase were within the acceptable
range established under OSHA's State
Plan Activities Measures and the
absolute rates in each case for 1985
were lower than corresponding rates in
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Federal States. In addition, the percent
change in lost workday cases for the
State’s five most hazardous industries
were all within the acceptable range
when compared to the change in rates
under Federal jurisdication. In fact, only
one of the five industries showed an
increase (SIC 44, Water Transportation)
and this increase was experienced by
the Federal as well.

State plans must assure that
employers in the State submit reports to
the Secretary in the same manner as if
the plan were not in effect. See section
18(c)(7) of the Act; 28 CFR 1902.3(k). The
plan must also provide assurances that
the designated agency will make such
reports to the Secretary in such form
and containing such information as he
may from time to time require. Section
18(c)(8) of the Act; 29 CFR 1902.4(1).
South Carolina employer recordkeeping
requirements are identical to those of
Federal OSHA, and the State
particpates in the BLS Annual Survey of
Occupational Illness and Injuries. As
noted above, the State participates and
has assured its continuing participation
with OSHA in the Integrated
Management Information System (IMIS)
as a means of providing reports on its - - -
activities to OSHA.

Section 1902.4(c)(2)(xiii) requires
States to undertake programs to
encourage voluntary compliance by ]
employers by such means as conductmg
training and consultation with
employers and employees. Training
programs for both the State’s staff and
the public sector have been established -
and are ongoing. South Carolina does
not differentiate between employers and
employees when conducting training
sessions in the public sector. In the
public sector, 5754 public sector
employers and employees participated
in 128 training sessions. For the private
. sector, 1375 employers participated in 62
training sessions, while 13,254
employees participated in 598 training
sessions (Evaluation Report, p. 16).
South Carolina has established a
Voluntary Protection Program (VPP) -
identical to the Federal program. The
program recognizes exemplary safety
and health programs as a means of
expanding worker protection.
Establishments which meet the program
criteria will be removed from the
general schedule inspection list for one
year from the date of the
establishment’s approval. There is
currently one establishment
participating in this program.

Effect of 18(e) Determination

If the Assistant Secretary, after
completion of the proceedings described
in this notice, determines that the

statutory and regulatory criteria for

- State plans are being applied in actual

operations, final approval will be
granted and Federal standards and
enforcement authority will cease to be
in effect with respect to issues covered
by the Sourth Carolina plan, as provided
by section 18(e) of the Act and 29 CFR
1902.42(c). South Carolina has excluded
from its plan: safety and health coverage
in provate sector maritime activites
{enforcement of occupational safety and
health standards comparable to 29 CFR

“Parts 1915, shipyard employment; 1917,
marine terminals; 1918, longshoring; and.

1919, gear certification, as well as
provisions of general industry standards
(29 CFR Part 1910) appropriate to
hazards found in these employments).

In addition, South Carolina does not
cover employment on military bases.
Thus, Federal coverage of private sector
maritime employment and military
bases would be unaffected by an
affirmative 18(e) determination.

In the event an affirmative 18(e)
determination is made by the Assistant
Secretary following the proceedings
described in the present notice, a notice
will'be published in the Federal Register

-* in accordance with 29 CFR 1902.43; the
. notice will specify the-issues as to which
‘Federal authority is withdrawn, will

state that Federal authority with respect

" to enforcement under section 5(a)(1) of

the Act and discrimination complaints
under section 11(c) of the Act remains in
effect, and will state that if continuing
evaluatfons show that the State has

‘failed to maintain a compliance staff

which meets the revised fully effective
benchmarks, or has failed to maintain a
program which ig at least as effective as
the Federal, or that the State has failed

‘to submit program change supplements

as required by 29 CFR Part 1953, the
Assistant Secretary may revoke final
approval and reinstate Federal
enforcement authority or, if the ‘
circumstances warrant, initiate action to
withdraw approval of the State plan. At
the same time, Subpart C of 29 CFR Part
1952, which codifies OSHA decisions
regarding approval of the South
Carolina plan, would be amended to
reflect the 18(e) determination if an
affirmative determination is made.

Documents of Record

All information and data preséntl'y
available to OSHA relating to the South

. Carolina 18(e) proceeding have been

made a part of the record in this

- proceeding and placed in the OSHA

Docket Office. The contents of the
record are available for inspection and
copying at the following locations:

Docket Office, Room N-3670, Docket No.
T-022, Occupational Safety and
Health Administration, U.S.
Department of Labor, 200 Constitution
Avenue, N.W,, Washington, DC 20210

Regional Administrator—Region IV, U.S.
Department of Labor—OSHA, 1375
Peachtree Street, NE., Suite 587,
Atlanta, Georgia 30367 :

South Carolina Department of Labor,
3600 Forest Drive, Post Office Box
11329, Columbia, South Carolina
29211-1329 .

To date, the record on final approval
determination includes copies of all
‘Federal Register documents regarding
the plan, including notices of plan
submission, initial Federal approval,
certification of completion of
development steps, codification of the
State’s operational status agreement,
and approval of various standards,
developmental steps, and other plan
supplements. The record also includes
the State plan document, which includes
a plan narrative, the State legislation, -
regulations and procedures, an
organizational chart for State staffing;
the State's FY 1987 Federal grant; and
the December 1, 1985 through January
31,1987 18(e) Evaluation Report and-all - -
prev10us. post—certxﬂcatlon reports.

Public Partlmpatmn :

- Request for Public Comment and

Opportunity to Request Hearing

The Assistant Secretary is directed
under § 1902.41 to make a decision
whether an affirmative 18(e) .
determination is warranted or not. As
part of the Assistant Secretary’'s |
decision-making process, consideration
must be given to the application and
implementation by South Carolina of the
requirements of section 18(c) of the Act
and all the specified criteria and indices
of effectiveness as presented in 29 CFR
1902.3 and 1902.4. These criteria and
indices must be considered in light of
the 15 factors in 29 CFR 1902.37(b) (1)
‘through (15). However, this action will
be taken only after all the information
contained in the record, including
OSHA's evaluation of the actual
operations of the State plan, and
information presented in written
submissions and during an informal
public hearing, if held, is reviewed and
analyzed. OSHA is soliciting public
participation in this process so as to
assure that all relevant information,
views, data and arguments related to
the indices, criteria and factors
presented in 29 CFR Part 1902, as they
apply to South Carolina State plan, are
available to the Assistant Secretary

. during this administrative proceeding.
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Interested persons are invited to
submit written data, views, and
arguments with respect to this proposed
18(e) determination. These comments
must be received on or before October
30, 1987, and submitted in quadruplicate
to the Docket Officer, Docket No. T-022,
Room N-3670, U.S. Department of Labor,
200 Constitution Avenue, NW.,,
Washington, DC 20210. Written
submissions must clearly identify the
issues which are addressed and the
positions taken with respect to each
issue. The State of South Carolina will
be afforded the opportunity to respond
to each submission.

Pursuant to 29 CFR 1902.39(f],
interested persons may request an
informal hearing concerning the
proposed 18(e) determination. Such
requests also must be received on or
before October 30, 1987, and should be
submitted in quadruplicate to the Docket
Officer, Docket T-022, at the address
noted above. Such requests must present
particularized written objections to the
proposed 18(e} determination. The
Assistant Secretary will decide within
30 days of the last day for filing writting
views or comments and requests for a
hearing whether the ebjections raised
are substantial and, if so, will publish
notice of the time and place of the
scheduled hearing.

The Assistant Secretary will, within a
reasonable time after the close of the
comment period or after the certification
of the record if a hearing is held, publish
his decisions in the Federal Register. All
written and oral submissions, as well as
other information gathered by OSHA
will be considered in any action taken.
The record of this proceeding, including
written comments and requests for
hearing and all materials submitted in
response to this notice and at any
subsequent hearing, will be available for
inspection and copying in the Docket
Office, Room N-3670, at the previously
mentioned address, between the hours
of 8:15 a.m. and 4:45 p.m.

Regulatory Flexibility Act

OSHA certifies pursuant to the
Regulatory Flexibility Act of 1980 (5
U.S.C. 601 et seq.) that this
determination will not have a significant
economic impact on a substantial
number of small entities. Final approval
would not place small employers in
South Carolina under any new or
different requirements, nor would any
additional burden be placed upon the
State government beyond the
responsibilities already assumed as part
of the approved plan. A copy of this
certification has been forwarded to the
Chief Counsel for Advocacy of the Small
Business Administration.

List of Subjects in 20 CFR Part 1952

Intergovernmental relations, Law
enforcement, Occupational safety and
health.

(Sec. 18, 84 Stat. 1608 (29 U.5.C. 687}); 28 CFR
Part 1902, Secretary of Labor’'s Order No. 9
83 (43 FR 35736}}

Signed at Washington, DC, this 22nd day of
September, 1987.
John A. Pendergrass,
Assistant Secretary of Labor.
[FR Doc. 87-22196 Filed 9-24-87; 8:45-am]
BILLING CODE 4510-26-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[FRL-3267-7]

Approval and Promulgation of -
implementation Plan; Good .

Engineering Practice-Stack Height '

Regulations, New Mexico.

AGERCY: Env1ronmental Protection
Agency (EPA).

ACTION: Proposed rulemakmg

SUMMARY: EPA today proposes approval
of New Mexico Air Quality Control
Regulation (AQCR]} 710 if the State
remedies a single deficiency regarding
public participation requirements. If
appropriately supplemented and
approved, AQCR 710 will ensure that
the degree of emission limitation
required for the control of any pollutant
under New Mexico's State
Implementation Plan (SIP) is not
affected by that portion of any stack
height which exceeds good engineering
practice stack height (GEP-SH) or by
any other dispersion technique. The
rationale for the proposed approval is
contained in today’s notice and is
further documented in a publicly
available Technical Support Document.
EPA solicits public comment on its
proposed approval.

DATES: Comments must be received on
this proposed action on or before
October 26, 1987.

ADDRESSES: Written comments should
be submitted to the address below: Mr.
Thomas H. Diggs, Chief, SIP New Source
Section (6T-AN), Air Programs Branch,
Air, Pesticides and Toxics Division,
Environmental Protection Agency,
Region 6, 1445 Ross Avenue, Dallas,
Texas 75202.

Copies of the State's submittal and
EPA's Technical Support Document
along with other information are
available forinspection during normal
business hours at the following -

locations. Interested persons wanting to

examine these documents should make

an appointment with the appropriate
office at least twenty-four hours before
the visiting day.

Environmental Protection Agency,
Region 6, Air, Pesticides and Toxics
Division, Air Programs Branch, SIP
New Source Section, 1445 Ross
Avenue, Dallas, Texas 75202

New Mexico Air Quality Bureau, New
Mexico Department of Environmental
Improvement Division, P.O. Box 968,
Crown Building, 1190 St. Francis,
Santa Fe, New Mexico 87504

FOR FURTHER INFORMATION CONTACT:
Mr. Thomas H. Diggs, SIP New Source
Section, Air Programs Branch,
Environmental Protection Agency,
Region 6, 1445 Ross Avenue, Dallas,
Texas 75202, telephone (214) 655-7214.

SUPPLEMENTARY INFORMATION: Section
123 of the Clean Air Act, amended’
August 1977, regulates the'manner in
which techniques for d}spersmn of
pollutants from a source may be
considered in ‘setting emission
limitations. Specifically, Section 123
réquires that the degree of emission
limitation shall not be affected by the
portion of a stack which exceeds GEP or
by “any other dispersion technique.”

To fulfill this requirement of the Act,
EPA initially promulgated GEP-SH
regulations limiting stack height credits
and other dispersion techniques on
February 8, 1982 [47 FR 5864]. Portions
of those regulations were suceessfully
challenged in the U.S. Court of Appeals
for the D.C. Circuit [see Sierra Club v.
EPA, 7119 F.2d 436 (D.C. Cir. 1983}),
resulting in their revision on July 8, 1985
[50 FR 27892}. On November 7, 1988, the
GEP-SH regulations were renumbered
as part of a comprehensive restructuring
and consolidation of EPA's SIP
development regulations [see 51 FR
40656}, Except in quoting AQCR 710,
which was adopted by New Mexico
prior to the renumbering, today’s
Federal Register proposal uses current
regulatory citations.

Pursuant to section 406{d}(2) of the
Clean Air Act Amendments of 1977, the
EPA has required that all States (1}
review and revise, as necessary, their
SIPs to include provisions that limit
stack height credits and dispersion
techniques in accordance with the EPA’s
July 8, 1985, revised regulations and (2)
review all existing emission limitations
to determine whether any of these
limitations have been affected by
impermissible stack height credits above
GEP or by any other dispersion
techniques. For any limitations that

" have been so affected, States have been
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required to prepare revised limitations
consistent with their revised SIPs.

Because New Mexico has not
completed its review of existing
limitations, today's proposal concerns
only the first of these requirements.

On August 15, 1986, the Governor of
New Mexico submitted a copy of New
Mexico's GEP-SH AQCR 710, adopted
by the New Mexico Environmental
Improvement Board (NMEIB) on July 11,
1986, as a SIP Revision, along wnth
supporting documents.

In essence, AQCR 710 requires that
the New Mexico Environmental
Improvement Department “shall give no

credit for reductions in emissions due to .

so much of source’s stack height that
exceeds good engineering practice or
due to any other dispersion technique”
in evaluating permits for new or
modified sources, then glosses the terms

*“good engineering practice stack height”

arid “dispersion technique” by
incorporating federal regulatory
definitions. With one exception, EPA
now regards AQCR 710 adequate for
implementation of Section 123 of the
Clean Air Act in its permitting actions.

In relevant part, 40 CFR 51.164
requires that states provide notice, .
public disclosure, and opportunity for
public hearing on approved fluid
modeling or field studies before using
them to establish GEP-SH in excess of
that allowed by 40 CFR 51.100 (ii){1) or
(2). AQCR 710 does not incorporate this
provision of 40 CFR 51.164 by reference
nor has New Mexico otherwise imposed
that procedural limitation-on
determining GEP-SH pursuant to 40 CFR
51.100(ii)(3). Until it does, EPA will not
approve AQCR 710 as a revision to the
New Mexico SIP.

Additionally, AQCR 710 does not
incorporate nor has New Mexico .
otherwise adopted provisions equivalent
to 40 CFR 51.164’s *‘grandfather”
provision which permits states to
exempt certain older sources from GEP-
SH requirements. To avoid uncertainty,
EPA is requesting that New Mexico.
provide clarification on whether it
intended to forego this exemption in
promulgating AQCR 710.

The Office of Management and Budget

has exempted this rule from the
requirements of Section 3 of Executive
Order 12291.

Under 5 U.S.C. 605(b), I certify that
this proposed SIP approval will not have
a significant economic impact on a
substantial number of small entities (46
FR 8709).

Lists of Subjects in 40 CFR Part 52

Air pollution control, Ozone, Sulftr
Oxides, Nitrogen Dioxide, Lead,

Particulate Matter, Carbon Monoxide,

-and Hydrocarbons.

Authority: 42 U.S.C. 7401-7642,
Date: July 16, 1987.
Frances E. Phillips,
Acting Regional Administrator.
[FR Doc. 87-22154 Filed 9-24-87; 8:45 am|
BILUNG CODE 6560-50-M

. 40°CFR Part 81

(A-5-FRL-3267-5] -

Designation of Areas for Alr Quality
Planning Purposes; Ohio

AGENCY: U.S. Environmental Protection
Agency (USEPA).

ACTION: Notice of proposed rulemaking,

SUMMARY: This notice proposes to (1)
change the attainment status
desxgnatlon for seven counties in Ohio

‘relative to the total suspended

particulate {TSP) National Ambient Air
Quality Standard (NAAQS), and (2)

- tetain the present secondary

nonattainment designation for one
county. The seven counties where
USEPA is proposing to change the -

" attainment status designations are:’
Columbiana, Logan, Medina, Miami,

Monroe, Sandusky and Sciota. The:

present TSP air quality status for either
" a part or all of these counties is '

nonattainment for either the primary or
secondary TSP NAAQS. For these
counties USEPA is proposing to either

~ redesignate the counties to full

attainment or reduce the size of the
nonattainment area(s). The one county
where USEPA is retaining the present
secondary nonattainment desngnatlon is

~ Jackson. The purpose of this notice is to

discuss the results of USEPA’s review of
the State’s request and supporting data
and to solicit comments on these data
and USEPA's proposed action.

DATE: Comments must be received by
October 26, 1987.

ADDRESSES: Copies of the redesignation

request and supporting air quality data
are available at the following addresses:

U.S. Environmental Protection Agency,
Region V, Air and Radiation Branch
(5AR-26), 230 South Dearborn Street,
Chicago, Illinois 60604.

Ohio Environmental Protection Agency,
Office of Air Pollution Control, 361
East Broad Street, Columbus, Ohio
43216. _

Writien comments should be sent to:

Gary Gulezian, Chief, Regulatory

Analysis Section, Air and Radiation

"Branch (5AR-26), U.S. Environmental

Protection Agency, 230 South Dearborn
Street, Chicago, Illinois 60604.

FOR FURTHER'INFORMATION CONTACT:

. Delores Sieja, U.S. Environmental .-

Protection Agency, Region V, Air and -
Radiation Branch (5AR-26),-230 South
Dearborn Street, Chlcago. Illinois 60604,
(312) 886-6038.

SUPPLEMENTARY INFORMATION: The
Clean Air Act Amendments of 1977
added section 107{d) to the Clean Air
Act (the Act). This section directed each
State to submit, to the Administrator of
USEPA, a'list of the attainment status -
for all areas within the State. The
primary TSP NAAQS was violated
when, in a year, either: (1) The =
geometric mean value of monitored TSP
concentrations exceeds 75 micrograms
per cubic meter of air (75 ug/m3) {the
annual primary standard); or (2) the 24-
hour concentration of TSP exceeds. 260
ug/m3 more than once (the 24-hour
standard). The secondary TSP NAAQS
was violated when, in a year, the 24-
hour concentration exceeds 150 ug/ m3
more than once. The Administrator was
required to promulgate the State lists,
with any necessary modifications. The
Administrator published these lists in
the Federal Register on March 3, 1978
{43 FR 8962}, and made necessary
amendments in.the Federal Register on
October 5, 1978 (43 FR 45993). These
area designations are subject to revision
whenever sufficient data become
available to warrant a redesignation. - .
EPA revised the particulate matter

" standard on July 1, 1987 (52 FR 24634)

and eliminated the TSP ambient air
quality standard. The revigsed standard
is expressed in terms of particulate
matter with nominal diameter of 10
micrometers or less (PMo). However,
EPA will continue to.process .
redesignations of areas from
nonattainment to attainment or
unclassifiable for TSP in keeping with
past policy because various regulatory
provisions such as new source review
and prevention of significant
deterioration are keyed to the
attainment status of areas. The July 1,
1987, notice (52 FR 24682, column 1)
describes EPA’s transistion policy
regarding TSP redesignations.

USEPA may redesignate an area to
attainment if it is supported by all
available data including eight
consecutive quarters of the most recent,
quality assured, representative ambient
air quality data which show no
violations of the NAAQS, and evidence
of a fully approved and implemented SIP
control strategy. In special situations,
USEPA may consider less than the eight
consecutive quarters of such data; for
example, when a state of the art
modeling analysis is provided showing .
that the basic SIP strategy is sound and
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that actual, enforceible emission
reductions are responsible for the recent
air quality improvements. Note that any
approved emission reductions used to
support a redesignation cannot be used
carte blanche to support another SIP
action, i.e. provide offsets for new
source review.
An exception to the requirement for a
fully approved and implemented SIP
control strategy can be made if the
physical circumstances and long-term
economic factors are such that the
approved and implemented measures
have the same weight as a fully
approved SIP control strategy for
purposes of demonstrating attainment;
for example, the permanent closing of
the major emitting sources, road paving
to eliminate fugitive emissions, or other
irreversible measures. Submittals
including such approved changes, even
though these changes do not constitute a
fully approvable Part D SIP, have the
practical air quality impact of fully
approved strategies and can thus be the
basis for approval of the redesignation.
In addition, an exception to the
requirement for a fully approved and
implemented control strategy can be
made for areas which were initially and
inaccurately “oversignated.” That is,
areas which should never have been
designated nonattainment initially.
USEPA's policy on redesignations is
summarized in a memorandum from
Sheldon Meyers, Director, Office of Air
Quality Planning and Standards, dated
April 21, 1983, entitled “Section 107
Designation Policy Summary™;a -
memorandum from G.T. Helms, Chief,
Control Programs Operations Branch,
dated December 23, 1983, entitled
*Section 107 Questions and Answers”;
and a memorandum from G.A. Emison,
Director, Office of Air Quality Planning
and Standards, dated September 30,
1985, entitled *“Total Suspended
Particulate (TSP) Redesignations.”
These memoranda are available for
public review in the rulemaking file on
this notice.
On May 16, 1983, the State of Ohio
submitted a request to revise the
attainment status designation for the
following 18 counties relative to the TSP
- NAAQS: Columbiana, Erie, Gallia,
Jackson, Jefferson, Lake, Logan, Medina,
Miami, Monroe, Muskingum, Richland,
Scioto, Summit, Trumbull and
Washington. On February 24, 1984 (49
FR 6926}, in a notice of proposed
rulemaking, USEPA proposed to
disapprove the State’s request for all of

. the counties because of a lack of
sufficient technical support. In that
notice, USEPA stated that if the State

. ‘provided the additional technical

support, including evidence of
implemented control strategies, and
USEPA determined that it was
acceptable, then USEPA would
withdraw its notice of proposed
disapproval and approve the
designations.

On April 12, 1984, the State submitted
additional information for Erie County,
and in a notice of final rulemaking
published on April 22, 1985 (50 FR
15746), USEPA approved the
redesignation for Erie County, along
with Lawrence County. On June 1, 21,
and 25, 1984; July 9, and 10, 1984;
September 27, 1984; November 27, 1984;
and April 1, 1985, the State submitted
additional information for the 15
counties. In addition, in a November 27,
1984, submittal, the State amended its
redesignation request for Columbiana,
Jefferson, Lake, and Scioto Counties. On
November 21, 1984, the State submitted
a TSP redesignation request for Franklin
County. On April 23, 1985, the State
submitted a TSP redesignation request
for Sandusky County.

However, on July 8, 1985 (50 FR
27892), USEPA promulgated a newly
revised stack height regulation to
comport with the stack height
requirements of section 123 of the Act.
The impacts of the new stack height
regulations must be assessed in any TSP
redesignation. Thus, until the impact of
the stack height regulations is assessed,
USEPA cannot proceed with rulemaking
on these 17 counties (15 counties
contained in the May 16, 1983, submittal:
Franklin County frem a November 21,
1984, redesignation request; and
Sandusky County from an April 23, 1985,
redesignation request).

USEPA'’s rulemaking on the
acceptability of the TSP redesignation
for these 17 counties will now be
segmented into two groups. Group I
consists of those counties with few
sources and less potential for significant
stack height impacts (Columbiana,
Jackson, Logan, Medina, Miami, Monroe,
Sandusky and Scioto Counties). Group I
consists of these counties with more
sources and greater potential for
significant stack height impacts (Gallia,
Franklin, Jefferson, Lake, Muskingum,
Richland, Summit, Trumbull and
Washington Counties).

In today’s rulemaking notice, USEPA
proposes to rulemake on the eight Group
I counties listed above in which the
State, in a December 3, 1985, letter,
discussed the impacts of tall stacks or
illegal dispersion techniques. USEPA
will take separate action on the
remaining nine Group H eounties upon
receipt of the necessary stack height
data from the State. Before USEPA

begins its discussion on the
acceptability of the redesignation for the
8 counties, based upon the three policy
memoranda discussed earlier and the
newly revised stack height regulations,
we would like to first discuss the
implication of the revised stack height
regulation on TSP redesignations, both
in general and in Ohio. '

Implications of Newly Revised Stack
Height Regulations on TSP
Redesignations

On July 8, 1985 (50 FR 27892}, USEPA
promulgated a newly revised stack
height regulation under section 123 of
the Act. This regulation is intended to
ensure that air pollution emission
limitations required under applicable
SIPs are not affected by dispersion
techniques. According to the regulation,
a dispersion technique means any
method which attempts to affect the
concentration of a pollutant in ambient
air by: (1) Using that portion of a stack
which exceeds good engineering
practice (GEP] stack height; (2} varying
the rate of emission of a pollutant
according to atmospheric conditions or
ambient concentrations of that
pollutant; or (3) increasing final exhaust
gas plume rise by manipulating source
process parameters and other methods,
including the merging of exhaust gas
steams. The Stack Height Regulations
can affect a redesignation because
improvements in air quality which are
due to "non-ereditable” dispersion
cannot form the basis for a
redesignation. Therefore, USEPA has
reviewed these eight redesignations for -
consistency with the Stack Height
Regulations. This review consisted of
looking at whether the ambient air
concentrationis, which were used as a
basis for the State’s redesignation
requests, were influenced by any non-
creditable dispersion. A summary of the
results of this review follow. Specific
details are contained under each county
discussion. The only two dispersion
techniques which were found by the
State are merged gas streams and stack
heights greater than GEP.

1. Merged Stacks—USEPA
redesignation policy states that
designated nonattainment areas which
are meeting the NAAQS either solely or
partially through the use of unauthorized

. dispersion techniques cannot be
redesignated to attainment. The Stack
Height Regulations prohibit dispersion
techniques (such as merged stacks)
which increase the final exhaust gas
plume rise, unless certain exemptions
are met. These exemptions include
where the merging both was performed
in conjunction with the installation of
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pollution control equipment and did not
result in an increase in allowable
emissions for stacks merged before July
8, 1985. (Note, only mergings before this
date are relevant here since the
redesignations are based on data
collected before July 8, 1985.)

All the merged stacks identified by
the State represent mergings that were
done in conjunction with the installation
of pollution control equipment that was
required to comply with the SIP
emission limitations. We note, however,
that the State only reviewed major stack
sources for compliance with the Stack
Height Regulations. Consequently,
allowable emissions did not increase
from the identified sources, while actual
emissions decreased. For these sources,
this satisfies the exemption cited above.
Therefore, all of the merged stacks
identified by the State (i.e. major stack
sources) comply with the Stack Height
Regulations.

The Stack Height Regulations are to
insure that certain dispersion enhancing
practices, such as merged stacks, do not
lower the ground-level concentration of
pollutants and allow sources to emit
greater amounts of pollution. The State’s
monitoring data show attainment at
gound-level of the TSP NAAQS for most
areas as discussed below. However,
monitored attainment may be due to the
additional effect of the unreviewed
minor, and reviewed major, merged
stacks. Moreover, the emission limits for
these sources are technology-based (i.e.,
not supported by air quality modeling
analysis designed to assure attainment
of the NAAQS), and therefore, it is
possible that compliance with these
limits might not be enough alone to
attain the NAAQS.

USEPA has reviewed these issues,
and does not believe that the merged
stacks have significantly affected the
data here of monitored attainment for
the following reasons: First, the most
culpable sources in most cases
(according to the filter analyses) are
fugitive TSP sources. Plume rise is not
important for these low-level sources.
Furthermore, because these are non-
stack sources, the concept of combining
exhaust gas streams is irrelevant.
Second, the lesser contributing major
merged stack sources have experienced
reduction in ambient impact due to the
reduction in emissions alone (due to the
new pollution control equipment). Thus,
USEPA believes that the improvementin
air quality, due both to controlling
fugitive emissions and to the installation
of pollution control equipment, is
sufficient to support the redesignation
requests.

2. Physical Stack Height. The Stack
Height Rules allow automatic physical

stack height credit up to 65 meters (m).
For the sources in the areas that we are
proposing redesignation, no sources
have a stack greater than 65m.

In summary, USEPA has determined
that the monitoring data which serve as
the primary basis for these
redesignations are not significantly
affected by the merged stacks or illegal
stack heights. Thus, USEPA accepts the
State's determination that the
redesignation request for these eight
counties is consistent with the Stack
Height Regulations.

USEPA's discussion on the
acceptability of the redesignations for
Columbiana, Jackson, Logan, Medina,
Miami, Monroe, Sandusky and Scioto
follows:

1. Columbiana

A. Present designation (40 CFR 81.336)

Primary Nonattainment—Cities of East
Palestine, East Liverpool, and |
Wellsville, plus the Townships of
Fairfield, Unity, Elk Run, Middleton,
Madison, ‘St. Clair, Liverpool, and
Yellow Creek.

Attainment—Knox and West Townships

Secondary Nonattainment—Remainder
of County

B. Requested Designation (November 27,
1984)

Primary Nonattainment—Cities of East
Liverpool and Wellsville, Townships
of Yellow Creek .and Liverpool.

Secondary Nonattainment—Center
Township and City of Lisbon,

Attainment—Remainder of County.

To support its request, the State
submitted TSP data collected at the six
monitoring sites in ‘the County for the
period January-December 1983. These
data were supplemented with USEPA
Storage and Retrieval of Aerometric
Data (SAROAD) from January 1976 to
December 1985. As justification for air
quality improvement, the State
submitted a list of sources which had
installed air pollution control equipment
or had been shutdown.

C. USEPA’s Evaluation of Technical
Support Data and Proposed Action

For the most recent eight quarters of
air quality monitoring data, there have
been no violations of the primary
NAAQS. A violation of the annual
primary NAAQS, however, was
recorded in 1982 at site 36190003101 in
the City of East Liverpool. This monitor
has also measured secondary 24-hour
violations in 1982, 1983, and 1984. The
requested primary nonattainment area
includes the area around this monitor
and the Cities of East Liverpool and
Wellsville and Townships of Yellow

Creek and Liverpool. Violations of the
secondary NAAQS for TSP were also
recorded in 1984 at monitor 35200001103
in the City of Lisbon. The requested
secondary nonattainment area includes
the area around this monitor, i.e., Center
Township and the City of Lisbon. In the
remainder-of the County, no violations
of the primary or secondary NAAQS for
TSP have been recorded during the last
2 calendar years. Nevertheless, USEPA
is concerned about the air quality in
Perry Township because Eljer
Plumbingware has operated at levels
significantly below their permitted
allowed levels. Thus, the actual
emissions from this facility and other
smaller sources have been less than
their allowed emissions. Since the
monitored air concentrations do not
reflect the potential air emission, it is
not certain that ambient levels would
remain attainment if the sources in Perry
Township were to emit at their
allowable levels. Because the State has
not shown that either (1) emission rates
will not increase significantly at units
operating below their SIP allowables or
(2) ambient concentrations would reflect
attainment levels {i.e., modeled
attainment demonstration), USEPA is
retaining Perry Township as a
secondary nonattainment area. USEPA
notes that because all the major sources
are located in the areas that are being
retained as primary or secondary
nonattainment, the representativeness
of the monitors in these areas was not
an issue.

The State attributed the improvements
in TSP levels in the area that is being
redesignated to the permanent
shutdown of the entire Ohio Edison East
Palestine Power Plant (which had
actually emitted approximately 600 TPY
in 1977. Ohio must submit evidence
showing that these shutdowns are
permanent and federally enforceable
during the public comment period on
today’s rulemaking notice. This
evidence must be in the form of
documentation showing if these sources
were to start-up why they must be
treated as new sources under Ohio's
new:source review permitting
requirements. Actual emissions in 1983
totaled only 138'TPY in the areas being
redesignated. The impact of the stack
height regulations was assessed, and
USEPA has determined that the
improvements in air quality were not
due to “noncreditable” dispersion.
USEPA believes .an adequate
explanation for air quality
improvements has been provided to
support the State’s request. Based on
monitoring data, and the permanent
shutdown of the Ohio Edison East -
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Palestine Power Plant, USEPA believes
that the redesignation request is
approvable.

" Proposed Action

USEPA proposes to redesignate
Columbia County for TSP as follows:

Primary Nonattainment—Cities of East
Liverpool and Wellsville, Townships
of Yellow Creek and Liverpool.

"Secondary Nonattainment—Center
.Township including the City of Lisbon
and Perry Towns}np mcludmg the City
-of Salem. -

Attamment—Remainder of County.

IL Jackson
A. Present Designation (40 CFR 81.336)

Secondary Nonattainment—Entire
County

B. Requested Designation (May 16, 1983)

Attainment—Entire County

To support its request, the State
submitted data collected at the one
monitoring site in the County for the
period January-December 1983. These
data were supplemented with USEPA
" SAROAD data from January 1976 to
December 1985. As justification for air
quality improvement, the State
submitted a list of sources which have
reduced emissions. '

C. USEPA’s Evaluation of Technical -
Support Data and Proposed Action

Jackson County i a rural county and
the entire county was designated
‘'secondary nonattainment based on the
monitoring data at only one’site (site
363100002F01) in the City of Jackson.

- Violations of the secondary NAAQS
were recorded at this site in 1976 and
*1977. No violations of the primary or
‘secondary TSP NAAQS have occurred
in Jackson for the most recent eight
consecutive quarters of data.
" Ags stated above Jackson County is
rural and has a total population of only
31,000. Of the 500 TPY emissions (1983
emissions inventory) from industrial
sources, the Cedar Heights Clay
. Company in southern Jackson County
contributes about 400 TPY. USEPA -
. considers Jackson County, except the
City of Jackson and the Cedar Heights
" Clay Company (two plants) in Southern
Jackson County, ‘‘overdesignated”. ",
‘Because USEPA considers the areas °
surrounding the City of Jackson and the
Cedar Heights Clay Company to be of
primary concern within this
redesignation request to attainment,
USEPA focused its review to these
areas. A necessary redesignation
criteria is that improvement in air
quality must be the résult of Federally
. enforceable emission reductions. The

State attributed the improvements in
TSP levels in the City of Jackson to
fugitive TSP controls which include the
strict enforcement of the prohibition on
open burning. USEPA notes that while
some of the fugitive controls may not be
federally enforceable, many of the
controls, such as paving.of roads, are
permanent. However, because Federally
enforceable emission reductions are a
critical part of this redesignation, the -
USEPA requested that the State provide
any Federally enforceable emission
reductions in the City of Jackson. In
addition, because the City of Jackson’s
monitor does not represent air quality in
the vicinity of the Cedar Heights Clay
Company and there is a lack of short-
term (24-hour) screening modeling in this
area to substantiate an attainment
classification, USEPA requested that the
State provide results of screening
modeling for the area surrounding the
Cedar Heights Clay Company. None of
the requested information was provided.
In addition, no information was
provided to support narrowing the
nonattainment area(s) within the county
(e.g., map of sources, allowable emission

" inventory, isopleths of modeling results,

etc.). Therefore, without the State
providing such information, USEPA
cannot approve the redesxgnatlon for
Jackson County and is proposing to

_ retain it as a secondary nonattainment

area. If the State provides the additional
information and USEPA determines it
acceptable, USEPA will propose to
approve the redesignation.

Proposed Action

USEPA proposes to reta.in the
designation of Jackson County for TSP

_as follows:

Secondary Nonattainment-—Entire
County

III. Logan
A. Present Designation (40 CFR 81.336)
Primary Nonattainment—Entire County

'B. Requested Designation (May 16, 1983)
~ Full Attainment—Entire County

To support its request, the State
submitted data collected at one
monitoring site in the County for the
period January-December 1983. These
data were supplemented with USEPA
SAROAD data from January 1976 to
December 1985. As justification for the
air quality imnprovement, the State
submitted descriptive information
regarding the monitoring site.

C. USEPA'’s Evaluation of Technical
Support Data and Proposed Action

Logan County is a rural county. The
present designation for the entire .

County is based on violations of the
primary and secondary NAAQS for TSP
at one site (360500001F01), located in the
City of Bellefontaine. This original
designation for Logan County, except
Bellefontaine, was overly broad because
of the generally rural nature of the
County (38,000 population) and the few
number of industrial sources.

One violation of the secondary TSP
NAAQS occurred at the Bellefontaine
site during the most recent eight
consecutive quarters of data. A second
high 24-hour value of 152 ug/m?
occurred on April 30, 1984. However, the
State contends that this exceedance of
the secondary TSP NAAQS was due to
rural fugitive dust which occurred as a
result of a-dust storm on April 30, 1984.
On this day, 114 monitors throughout the
State exceeded the 24-hour secondary
standard. As support for their position
that the data should not be used for
designation purposes, the State
submitted Local Climatological Data for
Columbus, Cincinnati, and Cleveland,
Ohio. According to USEPA’s August 1,
1977, rural fugitive dust policy which
was summarized in the March 3, 1978,
Federal Register notice on section 107
designations (43 FR 8973), TSP
exceedances attributable to rural
fugitive dust do not count against the
attamment/nonattamment designation
of an area. USEPA agrees with the State
that rural fugitive dust caused the April

" 30, 1984, exceedance, and will not

consider this exceedance at
Belefontaine monitor 360500001F01 for
designation purposes. )

The current monitoring network
consists of two monitors in
Bellefontaine. Only two small industrial
sources of TSP are located in Logan
County. They are Hobart Manufacturing
(5 TPY, 1983) and Warren Tool (15 TPY,
1983). The State also noted that special
purpose monitoring for lead near an
industry in south Bellefontaine did not
show any exceedances of the TSP
NAAGQS. in 1977, State analysis of four
filters from the Bellefontaine monitor
(360500001F01) showed a high ..
percentage of limestone fragments. The
State assumed that vehicle traffic
passing over gravel paved surfaces
caused the violation at the monitor. The
State attributed the improvements in
TSP levels at the Bellefontaine monitor
to the paving of a parking lot and alley
adjacent to the monitor. .

The impact of the stack height
regulations was assessed, and USEPA
has determined that the improvements
in air quality were not due to
“noncreditable” dispersion. Based on
monitoring data and permanent
emission reductions, USEPA believes an
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adequate explanation for air quality
improvement has been provided to
support the State’'s request.

Proposed Action

USEPA proposes to redesignate Logan
County for TSP as follows:
Attainment—Entire County

IV. Medina

A. Present Designation (40 CFR 81.336)

Secondary Nonattainment—Entire
County

B. Requested Designation {(May 16, 1983)

Attainment—Entire County.

To support its request, the State
submitted data collected at the two
monitoring sites in the County for the
period January-December 1983. These
data were submitted with USEPA -
SAROAD data from January 1976 to
December 1985. As justification for air
quality improvement, the State
submitted a list of sources that had
reduced emissions. s

C. USEPA’s Evaluation of Technical
Support Data and Proposed Action

The bases of the present secondary
nonattainment classification were
violations of the secondary NAAQS in
the City of Wadswarth. One violation of
the secondary TSP NAAQS occurred at
the Wadsworth monitor in the most
recent eight consecutive quarters of
data. A second-high 24-hour
concentration of 168 ug/m? occurred on
April 30, 1984. USEPA will not use this -
value for attainment purposes due to the
presence of rural fugitive dust (see
discussion under Logan County). The
rural nature of the County (i.e., the lack
of significant industrial sources) is
demonstrated by the low actual
emission levels for industrial point
sources of only 160 TPY (1983). No
sources have emissions greater than 100
TPY. The State attributed the
improvements in TSP levels in the
Wadsworth area to the Oho Match
Company permanently switching from
coal to natural gas, which reduced TSP
emissions by about 140 TPY. TSP
emissjons from burning natural gas are
basically negligible. This switch can be
considered permanent because the coal
boiler with stokers and grates has been
physically removed. Ohio must submit
evidence showing that these shutdowns
are permanent and federally enforceable
during the public comment period on
today’'s rulemaking notice. This
evidence must be in the form of
documentation showing if these sources
were to start-up why they must be
treated as new sources under Ohio's
new source permitting requirements.

The remainder of the County contains
few industrial sources, and no violations
of the primary or secondary NAAQS
have been recorded at the remaining site
in the County since 1974. Medina
County, except for the Wadsworth area,
was “overdesignated”. The impact of
the stack height regulations was
assessed, and USEPA has determined
that the improvements in air quality
were not due to “non-creditable”
dispersion. Based on monitoring data“
and permanent emission reductions,
USEPA believes an adequate
explanation for air quality
improvements has been provided to
support the State's request.

Proposed Action

USEPA proposes to rédesignale
Medina County for TSP as follows:
Full Attainment—Entire County.

V. Miami
A. Present Designation (40 CFR 81.336).

Primary Nonattainment—City of Piqua.

Secondary Nonattainment-—That area in
Miami County North of the line
determined by Fenner Road from the
Darke-Miami County Line, east to
Pemberton Road, south to Horse Bend
Road, east to Route 55, northeast
through Troy to Troy-Urbana Road,
northest to Miami-Champaign County
line and south of the line determined
by Route 40 north from the
Montgomery-Miami County line to
Route 202, north to Route 571, east to
Route 201, north to Route 41, east to
the Miami-Clark County line and
excluding the City of Piqua.

Reminder of Country—Attainment

B. Heduesfed.Designation (May 16, 1983)

Secondary Nonattainment—City of
Piqua.

- Attainment—Remainder of County.

To support its request, the State
submitted data collected at the two
monitoring sites in the County for the
period January—December 1983. These
data were supplemented with USEPA
SAROAD data from January 1976 to
December 1985. As justification for the
air quality improvement, the State
submitted information concerning the
emission reductions at the Piqua
Municipal Power Plant.

C. USEPA's Evcluation of Technical
Support Data and Proposed Action

For the most recent eight quarters of
air quality monitoring data violations of
the secondary, but not the primary,
NAAQS for TSP were recorded in 1983
at site 365520003G01 in the City of Piqua.
The requested secondary nonattainment
area includes the area around this

monitor and the City of Piqua. Located
in the City of Piqua is the Piqua
Municipal Power Plant, the major TSP
source in Miami County. The 1983
emissions for Piqua Municipal Power
were 1,800 TPY. In the entire County,
total 1983 emissions were 1,870 TPY
with no single source emitting more than
50 TPY. The State attributed the
improvement in TSP levels from primary
to secondary nonattainment in the City
of Piqua to emission reductions at the
Piqua Municipal Power Plant due to the
installation of federally required and
enforceable air pollution control
equipment. Piqua Municipal Power
replaced its multiclones with baghouses
on their three boilers. USEPA recognizes
that the pollution control equipment at
Piqua Municipal Power has experienced
malfunctions. However, the equipment
has contributed to reducing TSP below
the primary NAAQS. The remainder. of
the County contains no major industrial
sources, and no violatins of the primary -
or secondary NAAQS have been
recorded at the remaining site in the
County during its operation from 1976
through the present. The impact of the
stack heigh regulations was assessed,
and USEPA has determined that the
improvements in air quality were not
due to “noncreditable” dispersion.
Based on monitoring data, federally
enforceable emission reductions, and on
overly broad original designation
USEPA believes an-adequate
explanation for air quality
improvements has been provided to
support the State’s request.

Proposed Action

USEPA proposes to.redesignate
Miami County for TSP as follows:
Secondary Nonattainment—City of

Piqua
Attainment—Remainder of County.

V1. Monroe
A. Present Designation (40 CFR 81.336)

Primary Nonattainment—City of
Clarington, Townships of Salem and
Switzerland.

Secondary Nenattainment—Townships
of Adams, Greene, Lee, Ohio,
Sunbury.

Attainment—Remainder of County.

B. Requested Designation (May 16, 1983)

Secondary Nonattainment—City of
Clarington, Townships of Salem and
Switzerland.

Attainment—Remainder of County.

To support its request, the State
submitted date collected at the two
monitoring sites in the County for the
period January-—December 1983. These
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data were supplemented with USEPA
SAROAD data from January 1976 to
December 1985. As justification for the
air quality improvement, the State
submitted a list of sources which had

installed air pollution control equipment.

C. USEPA’s Evaluation of Technical
Support Data and Proposed Action

The two monitoring sites currently
operating in Monroe County are located
near the Towns of Clarington and
Hannibal. For the most recent eight
quarters of air quality monitoring data,

_ violations of the secondary, but not the

primary, NAAQS for TSP were recorded

in 1983 at site 36446001102 near the City

. of Clarington and at site 364460002102 at
Hannibal. The requested secondar
nonattainment area includes the area
around the Clarington monitor, i.e., the
City of Clarington and the Townshps of
Salem and Switzerland, but not the area
around the Hannibal. monitor. The State
attributed the improvement,in TSP..
levels in this area primary to secondary-
nonattainment, to the permanent
shutdown of two proces sources, and
the installtion of.air pollution control

" equipment at Ohio-Ferro Alloys. Ohio-
Ferro Alloys permanently shutdown in
1984. Ohio must submit evidence
showing that these shutdowns are .
permanent and federally enforceable
during the public comment period on .
today’s rulemaking notice. This
evidence must be in the form of
documentation showing if these sources
were to start-up why they must be
treated as new sources under Ohio’s
new source review permitting
requirements.

The only other major-industrial
source, Ormet Corporation.(340 TPY,
1983).is located near the Hannibal
monitor. No other sources emit more -
than 100 TPY. The impact of the stack
height regulations was assessed, and
USEPA has determined that the
improvements in air quality were not
due to “noncreditable” dispersion.
Based on the monitoring data and the
permanent emission reductions, USEPA
believes an adequate explanation for
the air quality improvement has been
provided to support the State’s request
for the redesignation from primary to
secondary nonattainment for the City of
Clarington and Townships of Salem and
Switzerland. However, a violation of the
secondary NAAQS. was recorded at the
Hannible site (364460002102} in 1984
after the State submitted.its requests..
Therefore, USEPA cannot approve the ..

_ redesignation of the present secondary
nonattainment area surrounding the

Hannibal site; and thus, the Townships ‘

of Adams, Greene,:Lee, Ohio and . ..

Sunbury must be retained as secondary
nonattainment.

Proposed Action

USEPA proposes to redesignate
Monroe County for TSP as follows:
Secondary Nonattainment—City of

Clarington, Townships of Adams,

Greene, Lee, Ohio, Salem, Sunbury

and Switzerland.
Attainment—Remainder of County.

VII. Sandusky
A. Present Designation (40 CFR 81.336)
Primary Nonattainment—Entire County .

B. Requested Des:gnatzon (April 23,
1985)

Secondary Nonattainment—Woodville,
Madison, Sandusky, Jackson and
-Ballville Townships, including the
Cities of Fremont, Gibsonburg and
Woodville .

Attamment—v-Remamder of County.

To support its request, the State .. .
submitted data collected at the 14 .-
monitoring sites in the County for the S
period 1981-1984. These data were
supplemented with USEPA SAROAD .
data from January 1976 to December
1985 ‘As justification for the air quality
1mprovement the State submitted a list
of sources which had installed air
pollution control equipment or had been
shut down.

C. USEPA's Evaluation of Technical
Support Data and Proposed Action

The bases of the present primary
nonattainment classification were

violations of the TSP pnmary NAAQS at .

six sites in 1976 and 1977 in Madison
Township (City of Gibsonburg) and
Woodville Township (City of -

"Woodville). Although montoring data

indicated secondary nonattainment to
be an appropriate designation in
Jackson, Ballville, and Sandusky
Townships during this period, the entire
County was designated primary
nonattainment based on the monitoring
data in Madison and Woodville
Townships. In addition, the rural
Townships of Riley, Townsend, Green
Creek, York, Scott, Washington.' and
Rice, which have neither major sources
nor ambient monitors, were included in
the primary nonattainment designation.
Thus, the original designation for’
Sandusky County was overly broad.

1. Discussion on Redesignation of
Woodville Township

No violation of the primary TSP
NAAQS have been recorded at the three
sites (365980001F01 365980005J02,
365980008]02) in Woodville Township:
for the last eight consecutive quarters of

data (1983-1984) available at the time -
the State submitted-the redesignation
fequest. Nevertheless, USEPA is -
concerned about the air quality in
Woodville Township because: (1) In
1983, the highest monitored 24-hour - =~
concentration was 470 ig/m?®and the
second highest was 248 ug/m? and (2)
the currently available monitoring data
for 1985 showed an exceedance of 404
ug/m? on May 1, 1985. - :

Even though ambient data are close to

the primary standard, USEPA is ableto
redesignate an area to attainment'only if

certain criteria are met by the State. The
State must provide evidence of either
permanent or federally enforceable -
emigsion reductions which resulted in

the improvement in air quality..The

State also must show that actual
operating rates during the most recent,
eight quarters were similar to .

anticipated operating rates. Thus. the

' . State must dqmonstrat_e,that either: (1) -

Emission rates will not increase,;. .-

s1gmf1cantly at units. operatmg below. ...
their, SIP allowable emission-rates;.ar, .(2)
plants were operatmg at their maximum

SIP allowable operating rates.

In Woodville Township, only the. . .
emission reduction of 200 tons per year

- at the Ohio Lime Company are federally
. enforceable. The State did not

demonstrate that.the reduction at Ohio
Lime Company was sufficient to result
in attainment throughout the Township.
Because the State has not provnded this
demonstration, USEPA is proposing to -
deny the State's rede31gnat10n request .
and, thereby, retain the primary
nonattainment classification for :
Woodville Township, mcludmg the Clty
of Woodville.

2. Discussion of Redesxgnatlon of ’

Sandusky, Madison, Ballville and
Jackson Townshlps -

No applicable violations of the
primary TSP NAAQS were recorded in
Sandusky, Madison, Ballville, or Jackson
Townships for the last eight consecutive
quarters. USEPA notes that two
exceedances of the primary TSP
NAAQS were recorded at Jackson
Township site 36598002J02 during 1984.
{The 24-hour primary standard for TSP
is 260 micrograms per cubic meter (ug/
m?3), not to be exceeded more than one
per year. Two or more exceedances of
this standard constitute a violation.) =
However, one of the 1984 exceedances
at this site can be disregarded for
designation purposes. This exceedance
had a-24-hour value of 373 ug/m?and -

- océurred on -April 30, 1984. The State . -

contends that this exceedance of the
primary TSP NAAQS was due to rural
fugitive dust which occurred as a result
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of a dust storm on that date. {See
discussion of the storm in the Logan
County Section.) Therefore, USEPA will
not consider the April 30, 1984,
exceedance at Jackson Township site
365980002]02 for designation purposes.
Among the four townships of Sandusky,
Madison, Ballville and Jackson, only the
Gibsonburg monitor in Madison
Township indicated a secondary
nonattainment problem in the last eight
consecutive quarters. It should be noted
that the major TSP sources are located
near the monitors. Major emission
reductions in Madison Township
resulted from the permanent shutdown
of the Pfizer Corporation Plant in 1982,
Ohio must submit evidence showing that
these shutdown are permanent and
federally enforceable during the public
comment period on today's rulemaking
notice. This evidence must be in the
form of documentation showing if these
sources were to start up why they must
be treated as new sources under Ohio’s
new source review permitting '
requirements. Actual emissions from
Pfizer were 4,000 TPY in 1977, Given the
permanent emission reduction from
Pfizer, which resulted in a concurrent .
improvement in air quality, USEPA
believes adequate support has been
presented by the State to redesignate
Madison Township from primary
nonattainment to secondary
nonattainment. The impact of the stack
height regulations was assessed, and
USEPA has determined that the
improvements in air quality were not
due to “noncreditable” dispersion.
Based on primary standard violation-
free monitoring data, permanent TSP
emission reductions, and an overly
broad original designation, USEPA
believes adequate support has been
presented by the State to redesignate
Sandusky, Ballville, and Jackson
Townships from primary nonattainment
to secondary nonattainment. Actual
1983 emissions in these Townships
totaled approximately 150 TPY.

3. Discussion of Redesignation of the
Remainder of the County

The remainder of the County is rural.
Although these portions of the County
contain no monitors, they also contain
no industrial sources of TSP, and the
original primary nonattainment
classification was based solely on
monitored data in other parts of the
County. Therefore, USEPA proposes to
approve the State’s request to
redesignate to attainment the remainder
of the County based upon the original
overly broad designation and the lack of
industrial sources of TSP in these areas.

Proposed Action

USEPA proposed to resesignate
Sandusky County for TSP as follows:
Primary Nonattainment—Woodville

Township including the City of

Woodville.

Secondary Nonattainment—Madison,
Sandusky, Jackson and Ballville
Townships including the Cities of
Fremont and Gibsonburg.

Attainment—Remainder of County.

VIII Scioto
A. Present Designation (40 CFR 81.336) _

Primary Nonattainment—Cities of
Portsmouth, New Boston, South
Webster, and Bloom Township.

Secondary Nonatttainment-—Harrison
Township, excluding primary
nonattainment area.

Attainment—Remainder of County.

B. Requested Designation (May 16, 1983)

- Primary Nonattainment—Bloom

Township and the City of South
Webster -
Attainment—Remainder of County.

To support its request, the State

" submitted data collected at the five

monitoring sites in the County for the
period January-December 1983. These '
data were supplemented with USEPA
SAROAD data from January 1976 to
December 1985. As justification for air
quality improvement, the State
submitted a list of sources that had

~ permanently reduced emissions.

C. USEPA's Evaluation of Technical
Support Data and Proposed Action

1. Discussion on Redesignation of
Present Primary Nonattainment Area

The present primary nonattainment
classification in Scioto County was
based on violations of the primary
NAAQS at monitor 365620002H01 in
Portsmouth, monitor 366020002H01 in
South Webster, and monitor
364720001H01:in New Boston. USEPA
notes that monitor 366020002H01 (South
Webster) was discontinued in 1981. The
State is retaining the primary
nonattainment classification for the area
around this monitor, including Bloom
Township and the City of South
Webster, until current air quality data in
this area are obatined.

For the most recent eight calendar
quarters of data, the only violation of
the secondary TSP NAAQS occurred at
Portsmount (monitor 365620002H09). No
violations of the primary or secondary
TSP NAAQS have occurred at any of
the remaining sities in Scioto County.
For monitor 365620002H09, the State
contends that one of the two
exceedances. of the secondary TSP

NAAQS was due to rural fugitive dust
which has occurred as a result of a dust
storm on April 30, 1984. {See discussion ~
under Logan County.) Winds were from
the southwest on April 30, 1984, and
monitor 365620002H09 is located to the
southwest of the point sources in
Portsmouth and New Boston. Thus,
USEPA will disregard the April 30, 1984,
exceedance at this monitor for
designation purposes. By disregarding
the April 30, 1984, data from monitor
365620002H09, the remaining monitoring
data suggest a full attainment
classification. The monitoring network,
however, is not acceptable as being
representative, because it does not
accurately characterize the worst-case
air quality in the New Boston area. The
only monitor located near New Boston
Coke Company is approximately 1.5 km
to the west of the coke battery. It is
USEPA's position that maximum air
quality impacts from coke batteries
usually occur near the source (usually
within 1 km) due to the process fugitive
emissions, building downwash, and the
low release heights of emissions from
the battery. USEPA reviewed the
modeling performed by the State for
New Boston Coke as part of the Part D

~ SIP for Scioto County; and determined

that it could not be used to justify
attainment due to several deficiencies
(e.g., failure to address both building
downwash effects and the 24-hour
standard).

USEPA acknowledges that emission.
reductions have occurred in the present
nonattainment area of Portsmouth and
New Boston. The major reduction
occurred as a result of the permanent
shutdown in 1982 of Empire Detroit Steel
Company which had actual emissions in
1979 of approximately 4,500 TPY. Other
smaller sources which permanently
shutdown in the Portsmouth area
include Portsmouth Standard Slag (60
TPY 1979 actual emissions) and
Harbison-Walker (15 TPY 1979 actual
emissions). Ohio must submit evidence
showing that these shutdowns are
permanent and federally enforceable
during the public comment period on
today’s rulemaking notice. This
evidence must be in the form of
documentation showing if these sources
were to start-up why they must be
treated as new sources under Ohio's
new source review permitting
requirements. Note that actual mdustnal
point source emissions in 1983 for Scioto
County were only 1,093 TPY, of which
New Boston Coke contributed 888 TPY.
The impact of the stack height
regulations was assessed, and USEPA -
has determined that the improvements
in air quality were not due to
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“noncreditable” dispersion. USEPA
believes an adequate explanation for
the air quality improvement has been
provided to redesignate most of the

- Cities of Portsmouth and New Boston to
attainment based on monitoring data,
and permanent emission reductions.
Based on the lack of sufficient
monitoring data or medeling results for
the affected local area near New Boston
Coke, however, USEPA believes a 2km
by 2 km square area around the New
Boston coke battery should be retained
as primary nonattainment. Specifically,
this area should be those portions of the
Cities of Portsmouth and New Boston
that surround New Boston Coke,
extending 1 km to the west, north and
east of the coke battery and bounded on
the south by the Ohio River. USEPA
notes that its April 21, 1983, Section 107
Designation Policy Summary
memorandum states that appropriate
boundaries for desngnatlon of .
nonattainment areas are generally
political boundaries such as city or
county for TSP. .. . ." Because there are
no appropriate geopolitical boundaries
surrounding New Boston Coke, USEPA.
believes it is acceptable to define the
nonattainment area in terms of distance
from the New Boston Coke battery. '
USEPA chose not to retain primary
nonattainment throughout the Cities of
Portsmouth and New Boston because
the available monitoring data in these
cities indicates full attainment.

2. Discussion on Redesignation of
Present Secondary Nonattainment Area

Harrison Township is rural with ne
industrial sources of its own, but
borders the present primary
nonattainment areas. While no menitors
are located in Harrison Township, the
monitors in bordering areas suggest that
the Township is attaining the NAAQS
for TSP. Further, the available SIP
modeling for Harrison Township
suggests attainment of the primary and
secondary TSP NAAQS. The only basis
for the present secondary nonattainment
classification was the proximity of
Harrison Township to the present
primary nonattainment areas. Therefore,
based on the lack of industrial sources
and on monitoring and modeling data,
USEPA believes it is appropriate to
redesignate Harrison Township to
attainment.

Proposed Action

USEPA propos'es to redesignate Scioto
County for TSP as follows:

Primary Nonattainment—Those portions
of the Cities of Portsmouth and New
Boston that surround New Boston

_ Coke, extending 1 km to the west,

north’and east of the coke battery and
bounded on the south by the Ohio
River.
—Bloom Township and the City of
South Webster.
Remainder of County—Attainment.

Note the source shutdowns (both total
and partial facility) identified in this
notice were relied on by the State to
explain the improvement in these areas
and, thus, are an integral part of the
State redesignation request. Since these
shutdowns are a necessary condition for
the redesignations, these emission
reduction credits are hereby used up
and cannot be applied again. Thus,
these credits would not be available for

-emissions trading. As a result, if these

particular sources wish to resume
operation, then they must first satisfy
the applicable new source requirements.

All interested parties are invited to
submit comments on this proposed
action riotice: USEPA ‘will consider all
comments received within 30 days of -
publication of this notice. -

The Office of Management and Budget
has exémpted this rule from the
regirements of section 3 of Executive
Order 12291. :

Under 5 U.S.C. § 605(b), the
Administrator has certified that
redesignations do not have a significant
economic impact orr a substantial
number of small ermtxes (See 46 FR
8709).

List of Subjects in 40 CFR Part 81
Air pollution contrel, National parks.
Authority: 42 11.5.C. 7401-7642.
Dated: December 31, 1986.
Valdas.V. Adamkus,
Regional Administrator.
[Editorial Note. This document was

received at the Office of the Federal Regxster
on September 22, 1987.}

[FR Doc. 87-22152 Filed 9-24-87; 8:45 am}
BILLING CODE 6560-50-M.

DEPARTMENT OF TRANSPORTATION
Coast Guard

46 CFR Parts 33, 35, 75, 77, 94, 96, 108,
154, 160, 161, 192 and 195

[CGD 82-042]
Hand Held Flashlights

AGENCY: Coast Guard, DOT. )
AcTION: Notice of Proposed Rulemaking.

SUMMARY: This proposed rulemaking
would delete 48 CFR 161.008, and
incorporate by reference the American
Society for Testing and Materials - -
standard ASTM F1014-1986, Standard

Specification for Flashlights on Vessels
in the specific vessel regulations. The
intended effect of this proposal is to
incorporate this industry standard by
reference in the régulations which
require flaghlights on lifeboats and
liferafts and flashlights suitable for use
in hazardous atmospheres in emergency
lockers and firemen’s outfits, and as part
of the safety equipment on self-
propelled vessels carrying bulk liquefied
gases. The present regulations for
flashlights do not reflect the recent
advances in technology. The proposed
regulations will incorporate ar up to
date standard which will allow a wider
variety of flashlights to be used, without
jeopardizing the safety of elther the -
vessel or personnel. -

DATES: Comments must be received on
or before November 9, 1987.

ADDRESSES: Comments should be
mailed to the Commandant. (G- CMC/ 21]
(CGD82-042), U.S. Coast Guard,.
Washington, DC 20593-0001. Between
the hours of 8:00 a.m. and.4:00'p.m.
Monday through Friday, except - .
holidays, comments may be delivered -
to, and available for inspection and
copying at, the Marine Safety Council
{G-CMC/21) Room 2110, U.S. Coast
Guard Headquarters, 2100 Second Street
SW., Washington, DC, (202) 267-1477
FOR FURTHER INFORMATION CONTACT:
Mr. Thomas M. Nolan, Marine Technical
and Hazardous Materials Division,
Room 1304, U.S. Coast Guard o
Headquarters, 2100 Second Street SW.,
Washington, DC 20593-0001, (202} 267-
2206. Normal office hours are between
7:00 a.m. and 3:30 p:m., Monday through
Fnday, except hohdays

SUPPLEMENTARY INFORMATION:
Interested persons are irivited to

participate in this rulemaking procedure.

by submitting written comments, data,
or arguments. Each comment should
include the name and address of the
person submitting the commeént, identify
this notice (CGD 82-042) and the
specific section of the proposal to which
each comment applies, and the reason
for the comments. No public hearing is
anticipated at this time, but one may be
held if written requests for-a hearing are
received and it is determined that the
opportunity to make oral presentations
will be beneficial. All comments will be
considered by the Coast Guard before
taking further rulemaking action.

Drafting Information -

The principal persons involved in
drafting this proposal are Mr. Thomas
M., Nolan, Project Manager, and -
Lieutenant Sandra R. Sylvester, Project
Counsel, Offxce of Chief Counsel.
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Background

Flashlights on llfeboats and liferafts
are required to be constructed in
accordance with Title 46 of the Code of
Federal Regulations (46 CFR), Part
161.008. 46 CFR 161.008 requires that
each flashlight built to this specification
be Coast Guard approved. This
requirement forces shipowners and
operators to purchase flashlights from a
specific group of manufactures.

The present regulations for emergency
outfits on Tank Vessels and in fireman's
outfits on other vessels require an
explosionproof flashlight.or a flashlight
listed by Underwriters Laboratories Inc
{UL) for use in the hazardous
atmosphere in which it will operate. A
flashlight of this type is also required as
part of the safety equlpment on self-
propelled vessels carrying bulk liquefied
gases.

The Coast Guard, in conjunction with
the American Society for Testing and
Materials (ASTM) Committee F25 on
Shipbuilding, has developed a standard
specification for flashlights on vessels. -
This standard, ASTM F1014-1986, ‘
Standard Specification for flashlights on -
Vessels, covers three types of
flashlights. These types are as follows:
Type I—Flashlights for use in lifeboats

and liferafts,

Type II—Flashlights for use in
hazardous locations where fire or
explosion hazards may exist due to -
the presence of flammable gases or
vapors, flammable liquids,
combustible dust, or ignitable fibers or
flyings, and

Type IlI—Flashlights for use in lifeboats
and liferafts and suitable for
hazardous locations.

This proposal intends to delete 46 CFR
161.008. Manufacturers of flashlights
who have current Certificates of
Approval for their flashlights may .
continue to label their flashlights with
the appropriate U.S. Coast Guard
approval number up to the expiration
date of the Certificate of Approval.
These Certificates will not be re-issued
after their expiration date. Coast Guard
approved flashlights in lifeboats
presently installed on U.S. flag vessels
need not be replaced as long as they are
in serviceable condition. These
flashlights will be checked at each
servicing of the lifeboats. This proposal
will require flashlights for lifeboats and
liferafts to be constructed to ASTM
F1014-1986 as a Type I or Type Il
flashlight. It is also proposed that
flashlights in emergency lockers,
fireman’s outfits, and as part of the
safety equipment on self-propelled
vessels carrying bulk liquefied gases to
be constructed to ASTM F1014-1986 as a

Type Il or Type 1lI flashlight. ASTM ,
F1014-1986 contains a sectionon. .. .

marking which requires the flashlight to ‘

be marked with the ASTM standard
number and the Type of flashlight. This
labeling enables Coast Guard inspectors
to determiné product acceptability

-through product marking. Flashlights

constructed in accordance with this
ASTM Standard wil provide a wider
variety of acceptable flashlights without
jeopardizing the safety of either the
vessel or personnel, :

Regulatory Evaluation

These proposed regulatlons are.
considered to be non-major under
Executive Order 12291 and
nonsignificant under DOT regulatory
policies and procedures (44 FR 11034;

" Feb 26, 1979). The economic impact of

this proposal has been found to be so
minimal that further evaluation is
unnecessary. The cost of a flashlight
constructed according to 46 CFR 161.008
with the required Coast Guard dpproval,
is approximately $16.00 (sixteen
dollars). Manufacturers involved in the
development of the ASTM standard
specification for flashlights have stated .
that flashlights constructed to ASTM
F1014-1986 as Type I flashlights would
cost approximately $8.00 {eight dollars).
The cost of a flashlight constructed to
ASTM F104-1986 as a Type Il or Type IlI
flashlight would not change the cost of a
flashlight required in an emergency
outfit, fireman’s locker or as part of the
safety equipment on self-propelled
vessels carrying bulk liquified gases.
These cost savings result from reducing
the administrative overhead borne by

the manufacturer to comply with 46 CFR

161.008. This overhead includes.
submission of plans in triplicate and
samples of the flashlights to the Coast
Guard for approval. Since the impact of
the proposal is expected to be so -
minimal, the agency certifies that it will
not have a significant economic impact
on a substantical number of small
entities.

List of Subjects
46 CFR Part 33

Marine safety, Fire protection, Tank
vessels, Barges,
Incorporation by reference.

46 CFR Part 35

Marine safety, Navigation (water),
Reporting requirements, Tank vessels,
Barges, Seaman, Incorporation by
reference.

46 CFR Part 75

Marine safety, Passenger vessels,
Incorporation by reference.

46 CFR Part 77

" Marine safety, Passenger vessels,
Navigation (water), Incorporatlon by -
reference. :

46 CFR Part 94

Cargo vessels, Marine safety,
Incorporation by reference.

46 CFR Part 96
Cargo vessels, Marine safety,

- Navigation (water), Incorporation by

reference.’
46 CFR Part 108

Fire protection, Vessels, Continental
shelf, Oil and Gas Exploration, Marine
safety, Marine resources, Incorporation
by reference.

46 CFR Part 154

Gases, Hazardous materials
transportation, Marine safety, Natural
Gas Vessels, Incorporation by reference.

46 CFR Part 160 -

Marine safety, Incorporation by
reference. .

46 CFR Part 161

Fire prevention, Marine safety,
Incorporation by reference.

46 CFR Part 192

Marine safety, Oceanographnc vessels,
Communications Equipment,
Incorporation by reference.

46 CFR Part 195.

Marine safety, Oceanographic vessels,
Navigation (water), lncorporatlon by
reference.

For the reasons set forth in the
preamble, the Coast Guard proposes to
amend 46 CFR Parts 33, 35, 75, 77, 94, 96,
108, 154, 160, 161, 192 and 195 of Chapter
I of title 46, Code of Federal Regulations,
as follows:

PART 33—~[AMENDED]

1. The authority citation for Part 33
continues to read as follows:

Authority: 46 U.S.C. 3102(a), 3306; and 49
CFR 1.48. . ‘

2. In §33.15-10 paragraph (j) is revised
to read as follows:

§ 33.15-10 Description of equipment of
lifeboats-TA/ALL.

* * * * *

(i) Flashlights. The flaslight shall be a
Type I or Type III constructed in
accordance with ASTM F1014-1986.
Three spare cells and two spare bulbs,
stowed in a watertight container, shall
be provided with each flashlight.
Batteries shall be replaced yearly during
the annual stripping,-cleaning, and
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overhaul of the lifeboats.

Note: Coast Guard approved flashlights
may be used in lifeboats and liferafts as long
* as they are in a serviceable condition.

* * * * w

PART 35—[AMENDED]
3. The authority citation for Part 35
continues to read as follows:

Authority: 46 U.S.C. 3306 and 3703; 49 CFR
1.46.

4. In § 35.30-20 paragraph (c)(3) is
revised to read as follows:

§ 35.30-20
Emergency equipment-TB/ALL.
(C] * ok ok

(3) One, Type II or Type I, flashlight
constructed in accordance with ASTM

F1014-1986.
PART 75—{AMENDED]

5. The authority citation for Part 75 is
revised to read as follows:

Authority: 46 U.S.C. 3308; 49 CFR 1.46(b}.

6. In § 75.20-15 paragraph (j} is
revised to read as follows:

§ 75.20-15 Description of equipment for
lifeboats.

(i) Flashlight. A Type t or Type Iil
flashlight constructed in accordance
with ASTM F1014-1986. Three spare
cells and two spare bulbs, stowed in a
watertight container, shall be provided
with each flashlight. Batteries shall be
replaced early during the annual
stripping, cleaning, and overhaul of the
lifeboats.

Note: Coast Guard approved flashlights

may be used in lifeboats and liferafts as long
as they are in a serviceable condition.

* * * * *

PART 77—{AMENDED]

7. The authority citation for Part 77 is
revised to read as follows:

Authority: 46 U.S.C. 3306; 49 CFR 1.46(b).

8. In § 77.35-5 paragraph (c} is revised
to read as follows:

§ 77.35-5 General.

» * * *

(c) Flashlights shall be Type Il or Type
M1, constructed in accordance with

ASTM F1014-1986.
PART 94—[AMENDED]

9. The authority citation for Part 94
continues to read as follows:

Authority: 46 U.S.C. 3102(a) and 3306; 49
CFR 1.46(b).

10. In § 94.20-15 paragraph (j) is
revised to read as follows:

§ 94.20-15 Description of equipment for
lifeboats. .
* L] * * »

(i) Flashlight. A Type l or Type Il
flashlight constructed in accordance
with ASTM F1014-1986. Three spare
cells and two spare bulbs, stowed in a
watertight container, shall be provided
with each flashlight. Batteries shall be
replaced yearly during the anrnual
stripping, cleaning, and overhaul of the
lifeboats.

Note: Coast Guard approved flashlights

may be used in lifeboats and liferafts as long
as they are in a serviceable condition.

» * » * *

PART 96--[AMENDED]
11. The authority citation for Part 96
continues to read as follows:
Authority: 46 U.S.C. 3306: 49 CFR 1.46(b}.

12. In § 96.35-5 paragraph (c} is
revised to read as follows:

§ 96.35-5 General.

* * * « *

(c) Flashlights shall be Type H or Type
HI, constructed in accordance with

ASTM F1014-1986.
PART 108—{AMENDED]

13. The authority citation for Part 108
continues to read as follows:

Authority: 43 U.S.C. 1333(d}; 46 U.S.C. 3308,
46 App. U.S.C. 86; 49 CFR 1.46.

14. In § 108.497 paragraph (b} is
revised to read as follows:

§108.497 Fireman’s outfits.

{b) A Type Il or Type Il flashlight
constructed in accordance with ASTM
F1014-1986.

- * * * W

PART 154—[AMENDED]

15. The authority citation for Part 154
continues to read as follows:

Authority: 46 U.S.C. 3703; E.Q. 12234, 3
CFR, 1980 Comp. p. 277, 49 CFR 1.46 (b) and
(n)(4).

16. In § 154.1 paragraph (b} the entry
for American Society for Testing and
Materials is revised to read as follows:

§154.1 Incorporation by reference.
* * * - L4
(b) * & &

American Society for Testing and
Materials

1916 Race St., Philadelphia, PA 19103

ASTM A20-1978 Steel Plates for
Pressure Vessels

ASTM F1014-1986 Standard
Specification for Flashlights on
Vessels, 1986.

* * ] * L 4

17. In § 154.1400 paragraphs (a}{4).
(b)(4). and [c){4) are revised to read as
follows:

§154.1400 Safety equipment: All vessels.
(a)' * & &
(4) Six Type It or Type III flashlights
constructed in aceordance with ASTM
F1014-1986.

L] * * * *

[’b w ko

(4) Eight Fype U or Type IlI flashlights
constructed in accordance with ASTM
F1014-1986.

* L] * * »

[c) * W

(4] Three Type II or Type III
flashlights constructed in accordance
with ASTM F1014-1986.

* * - *» *

PART 160—{AMENDED]

18. The authority citation for Subpart
160.051 is revised to read as follows:

Authority: 46 U.S.C. 3306; 49 CFR 1.46.

19. In § 160.051-7 paragraph (c}(4) and
(d)(2) are revised to read as follows:

§160.051-7 Equipment.

* * * * *

(c) * & *

(4) Flashlight. A Type I or Type I}
flashlight constructed in accordance
with ASTM F1014-1986. Three spare
cells and two spare bulbs, stowed in a
watertight container; shall be provided
with each flashlight. Batteries shall be
replaced at each servicing of the liferaft.

(d) * W &

(2) Flashlight. A Type I or Type lII
flashlight constructed in aceordance
with ASTM F1014-1988. Three spare
cells and two spare bulbs, stowed in a
watertight container, shall be provided
with each flashlight. Batteries shall be
replaced at each servicing of the liferaft.

* * Ll * *

PART 161—[AMENDED?
20. The authority citation. for Part 161
continues to read as follows:
Authority: 46 U.S.C. 3308, 4104; 49 CFR 1.46.
21. Subpart 161.008 consisting of

§§161.008-1 through 161.008-8 is
removed.
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PART 192—[AMENDED]

22. The authority citation for Part 192
continues to read as follows:

Authority: 46 U.S.C. 3102(a), 3306, 3703; 49
CFR 1.46(b}, unless otherwise noted.

23. In § 192.20-15 paragraph (i) is
revised to read as follows:

§ 192.20-15 Description of equipment for
lifeboats.

(i) Flashlight. A Type I or Type III
flashlight constructed in accordance
with ASTM F1014-1986. Three spare
cells and two spare bulbs, stowed in a
watertight container, shall be provided
with each flashlight. Batteries shall be
replaced yearly during the annual
stripping, cleaning, and overhaul of the
lifeboats.

Note: Coast Guard approved flashlights
may be used in lifeboats and liferafts as long
as they are in a serviceable condition.

* * * * *

PART 195—[AMENDED]

24. The authority citation for Part 195
is revised to read as follows:

Authority: 46 U.S.C. 3306; 49 CFR 1.46.

25. In § 195.35-5 paragraph (c) is
revised to read as follows:

§ 195.35-5 General.

(c) Flashlights shall be Type Il or Type
II1, constructed in accordance with
ASTM F1014-1986.

26. Sections 33.01-3, 35.01-3, 75.01-3,
77.01-3, 94.01-3, 96.01-3, 108.101, ’
160.051-0, 192.01-3, and 195.01-3 are
added to read as follows:

§

Incorporation by reference.

(a) Certain materials are incorporated
by reference into this part with the
approval of the Director of the Federal
Register. The Office of the Federal
Register publishes a table “Material
Approved for Incorporation by
Reference,” which appears in the
Finding Aids section of this volume. In
that table are found citations to the
particular sections of this part where the
material is incorporated. To enforce any
edition other than the one listed in
paragraph (b) of this section, notice of
change must be published in the Federal
Register and the material made
available. All approved material is on
file at the Office of the Federal Register,
Washington, DC 20408, and at the U.S.
Coast Guard, Marine Technical and
Hazardous Materials Division, (G-
MTH), 2100 Second Street SW.,
Washington, DC 20593-0001.

(b) The material approved for
incorporation by reference in this part
is:

American Society for Testing and -
Materials

1916 Race St., Philadelphia, PA 19103
ASTM F1014-1986 Standard

Specification for Flashlights on
Vessels, 1986.

August 18, 1987,

P.C. Lauridsen,

Captain, U.S. Coast Guard, Acting Chief,
Office of Mearine Safety Security and
Environmental Protection.

[FR Doc. 87-22088 Filed 9-24-87; 8:45 am]
BILLING CODE 4910-14-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 87-374, RM-5726]

Radio Broadcasting Services; Stuart,
FL: ‘

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: This document request
comments on a petition for rule making
filed by CRB of Florida, Inc., licensee of
Station WZZR(FM), Stuart, Florida,
proposing to substitute Channel 224C2
for Channel 224A at Stuart, and to
modify its Class A license to specify the
new channel. A site restriction 9.2
kilometers (5.7 miles) north of Stuart is
proposed for Channel 224C2.

DATES: Comments must be filed on or
before November 16, 1987, and reply
comments on or before December 1,
1987.

ADDRESS: Federal Communications
Commission, Washington, DC 20554. In
addition to filing comments with the
FCC, interested parties should serve the
petitioner, or its counsel or consultant,
as follows: Jerome S. Silber, Fly,
Shuebruk, Gaguine, Boros and Braun, 45
Rockefeller Plaza, Suite 1759, New York,
New York 10111. .

FOR FURTHER INFORMATION CONTACT:
Montrose H. Tyree, Mass Media Bureau,
(202) 634-6530. .

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Notice of
Propesed Rule Making, MM Docket No.
87-374 adopted August 25, 1987, and
released September 22, 1987. The full
text of this Commission decision is
available for inspection and copying
during normal business hours in the FCC
Dockets Branch (Room 230),1919 M
Street NW. Washington, DC. The

complete text of this decision may also
be purchased from the Commission’s
copy contractors, International
Transcription Service, {202) 857-3800,
2100 M Street NW., Suite 140,
Washington, DC 20037.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter is
no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1231 for rules governing
permissible ex parte contact.

For information regarding proper filing
procedures for comments, See 47 CFR
1.415 and 1.420.

List of Subjects in 47 CFR Part 73
Radio broadcasting.
Federal Communications Commission.

Mark N. Lipp,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 87-22163 Filed 9-24-87; 8:45 am])
BILLING CODE 6712~01-M

47 CFR Part 73
[MM Docket No. 87-376, RM-5839]

Radio Broadcasting Services; Dalton,
GA

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: This document requests
comments on a petition for rule making
filed by Calvin R. Means, which
proposes to allot Channel 297A to
Dalton, Georgia, as a first FM Service.
DATES: Comments must be filed on or
before November 16, 1987, and reply
comments on or before December 1,
1987. '

ADDRESS: Federal Communications
Commission, Washington, DC 20554. In
addition to filing comments with the
FCC, interested parties should serve the
petitioner, or its counsel or consultant,
as foilows: Perties Gutmann, Pepper and
Corazzini, 200 Montgomery Building,
1776 K Street NW., Washington, DC
20606 (attorney for petitioner).

FOR FURTHER INFORMATION CONTACT:
Montrose H. Tyree, Mass Media Bureau,
(202) 634-6530.

SUPPLEMENTARY INFORMATION: This is a

. summary of the Commission's Notice of

Proposed Rule Making, MM Docket No.
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87-376, adopted August 25, 1987, and
released September 22, 1987. The full
text of this Commission decision is
available for inspection and copying
during normal business hours in the FCC
Dockets Branch (Room 230), 1919 M
Street NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission's
copy contractors, International
Transcription Service, {202) 857--3800,
2100 M Street NW., Suite 140,

" Washington, DC 20037.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter is
no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this -
one, which involve channel allotments.
See 47 CFR 1.1231 for rules governing
permissible ex parte contact..

For information regarding proper filing
procedures for comments, See 47 CFR
1.415 and 1.420.

List of Subjects in 47 CFR Part 73
Radio broadcasting.
Federal Communications Commlssnon

Mark N. Lipp,

- Chief, Allocations Branch, Policy and Rules ‘
Division, Mass Media Bureau.

[FR Doc. 8722166 Filed 9-24-87; 8:45 am|
BILLING (':ODE 6712-0t-M .

47 CFR Part 73
[MM Docket No. 87-377, RM-5783]

Radio Broadcasting Services; Kekaha,
HI

AGENCY: Federal Commumcatlons
Commission.

ACTION: Proposed rule.

SUMMARY: This document requests
comments on a petition filed by Timothy
D. Martz which proposes to allot
Channel 277A to Kekaha, Hawaii, as a
first FM service.

DATES: Comments must be filed on or
before November 16, 1987, and reply
comments on or before December 1,
1987.

ADDRESS: Federal Communications
Commission, Washington, DC 20554. In
addition to filing comments with the
FCC, interested parties should serve the
petitioner, or its counsel or consultant,
as follows: Jerry V. Haines, Wiley, Rein
and Fielding, 1776 K Street NW.,
Washington, DC 20002, (Attomey for
petitioner).

FOR FURTHER INFORMATION CONTACT:
Montrose H. Tyree, Mass Media Bureau,
(202) 634-6530.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission's Notice of
Proposed Rule Making, MM Docket No.
87-377, adopted August 25, 1987, and
released September 22, 1987. The full
text of this Commission decision is
available for inspection and copying
during normal business hours in the FCC

- Dockets Branch (Room 230), 1919 M

Street NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractors, International
Transcription Service, (202) 857-3800,
2100 M Street NW., Suite 140,
Washington, DC 20037.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Mémbers of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter is
no longer subject to Commission -
consideration or court review, all ex
parte contacts are prohibited in -
Commission proceedings, such as this
one, which involve charnel allotments.
See 47 CFR 1.1231 for rules governing
permissible ex parte contact.

For information regarding proper filing
procedures for comments, See 47 CFR
1.415 and 1.420. .

List of Subjects in 47 Part 73
Radio broadcasting.
Federal Communications Cominission.

Mark N. Lipp,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 87-22167 Filed 9-24-87; 8:45 am|
BILLING CODE 6712-01-M

47 CFR Part 73

*{MM Docket No. 87-364, RM-5683]

Radio Broadcasting Services; Wabash,

AGENCY: Fedéral Communications-
Commission.

ACTION: Proposed rule.

SUMMARY: This document requests
comments on a petition by Conaway
Communications Corporation proposing
the allotment of FM Channel 290A to
Wabash, Indiana as that community's
second FM broadcast service. :
DATES: Comments must be filed on or
before November 12, 1987, and reply

“comments on or before November 27,

1987.
ADDRESS: Fedéral Communications
Commission, Washington, DC 20554. In

addition to filing comments with the
FCC, interested parties should serve the
petitioners, or their counsel or

" consultant, as follows: John L. Tierney.

Esq., Tierney & Swift, 1020 19th Street
NW.,, Suite 200, Washington, DC 20036
(Counsel to Petitioner).

" FOR FURTHER INFORMATION CONTACT:
- D. David Weston, Mass Media Bureau,

(202) 634-6530.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission's Notice of.
Proposed Rule Making, MM Docket No.
87-364 adopted August 20, 1987, and
released September 18, 1987. The full
text of this Commission decision is
available for inspection and copying
during normal business hours in the FCC
Dockets Branch (Room 230), 1919 M
Street NW., Washington, DC. The
complete text of this decision may also.
be purchased from the Commission’s
copy contractors, International
Transcription Service, (202) 857-3800,
2100 M Street NW., Suite 140,
Washington, DC-20037.

Provisions of the Regulatory .
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter is
no longer subject to Commission
consideration or court review, all ex
parte contacts.are prohibited in

_ Commission proceedings, such as this

one, which involve channel allotments.

. See 47 CFR 1.1231 for rules governing

permissible ex parte contact.

For information regarding proper filing
procedures for comments, See 47 CFR
1.415 and 1.420.

List of Subjects in 47 CFR‘ Part 73

Radio broadcasting.

Federal Communications Commnssxon
Mark N. Lipp,

Chief, Allocations Branch Mass Media
Bureau.

(FR Doc. 87-22160 Filed 9-24-87; 8:45 am]
BILLING CODE 6712-01-M

47 CFRPart 73
[MM Docket No. 87-363, RM-~5838]

Radio Broadcasting Services;
Hampton, IA

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: This document requests
comments on a petition by Harold A.
Jahnke proposing the allotment of FM
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Channel 255A to Hampton, lowa as that
community's second FM service.
DATES: Comments must be filed on or
before November 12, 1987, and reply
comments on or before November 27,
1987. ,
ADDRESS: Federal Communications
Commission, Washington, DC 20554. In
addition to filing comments with the
FCC, interested parties should serve the
petitioners, or their counsel or
consultant, as follows: Mr. Harold A.
Jahnke, 421 Central Avenue East,
Hampton, lowa 50441 (Petitioner).

FOR FURTHER INFORMATION CONTACT:
D. David Weston, Mass Media Bureau,
(202) 634-6530.

SUPPLEMENTARY INFORMATION: Thls 1sa
summary of the Commission’s Notice of
Proposed Rule Making, MM Docket No.
87-363, adopted August 20, 1987, and
released September 18, 1987. The full
text of this Commission decision is
available for inspection and copying
during normal business hours in the FCC
Dockets Branch (Room 230}, 1919 M.
Street NW., Washington, DC, The
complete text of this decision may also
be purchased from the Commission’s
copy contractors, International
Transcription Service, (202) 857-3800,
2100 M Street NW., Suite 140,
Washington, DC 20037.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter is
no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1231 for rules governing
permissible ex parte contact.

For information regarding proper filing
procedures for comments, See 47 CFR
1.415 and 1.420.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

Federal Communications Commission.

Mark N. Lipp,

Chief, Allocations Branch, Mass Media
Bureau

|FR Doc. 87-22161 Filed 9-24-87; 8:45 am)
BILLING CODE 6712-01-M

47 CFR Part 73
[MM Docket No. 87-362, RM-5633]

Radio Broadcasting Services;
Copeland, KS

AGENCY: Federal Communu.atlons
Commission.

ACTION: Proposed rule.

SUMMARY: This document requests

.comments on a petition by Great Plains
- Christian Radio, Inc., proposing the

allotment of FM Channel 256C1 to .
Copeland, Kansas as that community's
first FM broadcast service.

DATES: Comments must be filed on or
before November 12, 1987, and reply
comments on or before November 27,
1987.

ADDRESS: Federal Communications
Commission, Washington, DC 20554. In
addition to filing comments with the
FCC, interested parties should serve the
petitioners, or their counsel or
consultant, as follows: Jeffrey D.
Southmayd, Esq., Southmayd Powell &
Taylor, 1764 Church Street NW.,,
Washington, DC 20038 (Counsel to .
Petitioner). !

FOR FURTHER INFORMATION CONTACT: .

“D. David Westou, Mass Medla Bureau,

(202) 634-6530.

SUPPLEMENTARY: INFORMATION' Thls 18:a
summary of the Commission's.Notice of
Proposed Rule Making, MM Docket No.
87-362 adopted August 20, 1987, and
released September 18, 1987. The full
text of this Commission decision is
available for inspection and copying
during normal business hours in the FCC
Dockets Branch (Room 230), 1919 M
Street NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractors, International '
Transcription Service, (202) 857-3800,
2100 M Street NW., Suite 140,
Washington, DC 20037.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making ig issued until the matter is
no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1231 for rules governing
permissible ex parte contact.

For information regarding proper filing
procedures for comments, see 47 CFR
1.415 and 1.420.

List of Subjects in 47 CFR Part 73
Radio broadcasting.
Federal Communications Commission.

Mark N. Lipp,

Chief, Allocations Branch, Mass Media
Bureau

[FR Doc. 87-22162 Filed 9-24-87; 8:45 am]
BILLING CODE 6712-01-M

47 CFRPart 73
[MM Docket No. 87-381, RM-5934]

Radlo Broadcasting Services; Slaton,
X

AGENCY: Federal Communications
Commxssnon

ACTION: Proposed rule

SUMMARY: This document requests
comments on a petition by Williams
Broadcast Group, licensee of Station
KJAK(FM), Channel 225A, Slaton,
Texas, proposing the substitution of
Class C Channel 224 for 225A at Slaton,
and modification of its license,
accordingly. The proposal could provide

" a first wide coverage area FM.station at

Slaton. The substitution can be made in
comphance with the Commission’s
minimum spacing requirements from the
station’s current transmitter site, whth
is 10 7 kilometers northwest of the city.

DATES: Comments must be filed on or
_before November 16, 1987, and reply-
' commerits on or before December 1,

1987.

ADDRESS: Federal Communications
Commission, Washington, DC 20554. In
addition to filing comments with the
FCC, interested parties should serve the
petitioners, or their counsel or
consultant, as follows: John H. Midlen,
Jr., Esquire John H. Midlen, Jr.,
Chartered, 1050 Wisconsin Avenue NW.,
Washington, DC 20007-3633 (Counsel to
petitioner).

FOR FURTHER INFORMATION CONTACT:
Patricia Rawlings, (202) 634-6530.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Notice of
Proposed Rule Making, MM Docket No.
87-381, adopted August 25, 1987, and
released September 22, 1987. The full
text of this Commission decision is,
available for inspection and copying
during normal business hours in the FCC
Dockets Branch {Room 230}, 1919 M
Street NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractors, International
Transcription Service, (202) 857-3800,
2100 M Street NW., Suite 140,
Washington, DC 20037.

Provisions of the Regulatory ;
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the pubhc should note
that from the time a Notice of Proposed
Rule Making is issued until the matter is
no longer subject to Commission
consideration or court review, all ex’
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
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See 47 CFR 1.1231 for rules governing
permissible ex parte contact.

For information regarding proper filing
procedures for comments, See 47 CFR
1.415 and 1.420.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

Federal Communications Commission.

Mark N. Lipp,

Chief, Allocations Branch. Mass Media
Bureau.

[FR Doc. 87-22165 Filed 9-24-87; 8:45 am)
BILLING CODE 6712-01-M

DEPARTMENT OF TRANSPORTATION

Research and Special Programs -
Administration ' -

49 CFR Parts 191, 192, 193, and 195
{Docket No. PS-96; Notice 1]

Reporting Unsafe Conditions on Gés

and Hazardous Liquid Pipelines and
Liquefied Natural Gas Facilities

AGENCY: Office of Plpelme Safety (OPS),
DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: Operators of gas pipelines
and associated liquefied natural gas
(LNG) facilities and hazardous liquid
piplines wouild be required to report
unsafe conditions in addition to the
incidents or accidents they currently are
required to report. These new reporting
requirements were mandated by the
99th Congress in the pipeline safety
authorization act for fiscal year 1987,
Pub. L. 99-516 (October 22, 1986). The
reports are intended to prevent known |
unsafe conditions from going
uncorrected by prompting government
intervention, if needed, to avoid the
occurrence of an incident of accident.
_DATES: Insterested persons are invited
to submit written comments in duplicate
before close of business on November 9,
1987. Late filed comments will be
considered to the extent practicable.
However, because of a statutory
deadline, final rules will be issued soon
after the due date for comments.
Therefore, OPS urges commenters not to
delay in making their submissions.
ADORESS: Send comments to the
Dockets Unit, Office of Hazardous
Materials Transportation, Research and
Special Programs Administration, U.S.
Department of Transportation, 400
Seventh Street, SW., Washington, DC
20590. Identify the docket and notice
number stated in the heading of this
notice. All comments and docketed
material will be available for inspection

and copying in Room 8426 between 8:30
a.m. and 5:00 p.m. each business day.
FOR FURTHER INFORMATION CONTACT:
L. M Furrow, {202) 366-2392, regarding
the subject matter of this notice, or the
Dockets Unit, (202) 366-5046, for copies
of this notice or other material in the
docket.

SUPPLEMENTARY INFORMATION:

- Background
Section 3 of Pub. L. 99-516 directs the -

Secretary of Transportation is issue
regulations requiring operators of gas

 and hazardous liquid pipeline facilities

{other than operators of master meter
systems) to report certain unsafe
conditions, and to provide for discovery
of such conditions in their inspection
and maintenance plans. _

More specifically, the following new
reporting requirements were added to
section 3(a) of the Natural Gas Pipeline
Safety Act of 1968 (NGPSA) (49 App.
U.S.C. 1672(a)):

(3) Not later than 12 months after the date
of the enactment of this paragraph, the
Secretary shall issue regulations requiring
each person who operates pipeline facilities,
not including master meters, to report to the

Secretary—

(A) any condition that constitutes a ha'zard
to life or property, and

(B) any safety-related condition that causes
or has caused a significant change or
restriction in the operation of pipeline
facilities.

Reports submitted under this paragraph
shall be in writing and shall be received by
the Secretary within 5 working days after any
representative of a person subject to the
reporting requirements of this paragraph first
determines that such condition exists. Notice
of any such condition shall concurrently be
supplied to appropriate State authorities.

In conjunction with these new

" reporting requirements, Section 13 of the

NGPSA (49 App. U.S.C. 1680) was
amended by adding the following
requirement concerning inspection and:
maintenance plans: *Such plan(s] shall
include terms designed to enhance the
ability to discover safety-related
conditions described in section 3(a)(3).”

Substantially identical amendments
were made respectively to Section
203(a) and Section 210 of the Hazardous
Liquid Pipeline Safety Act of 1979-
(HLPSA) (49 App U.S.C. 2002(a) and
2009).

Currently, operators of gas pipeline
facilities are required by regulations
issued under the NGPSA {49 CFR Part
191) to report “incidents.” Under these
*incident” reporting requirements,
operators must telephonically notify
OPS of (1) each release of gas or
liquefied natural gas (LNG) that involves
a death, hospitalization, or property -

damage of $50,000 or more, (2) each
emergency shutdown of an LNG facility,
and (3) and other event the operator
deems significant. Except for master
meter systems and LNG facilities,
follow-up written reports are also
required. Regulations issued under the
HLPSA for operators of hazardous liquid
pipelines contain similar reporting
requirements for pipeline “accidents”
that involve releases of hazardous
liquids (49 CFR Part 195, Subpart B).

Under current requirements, therefore,
practically all the “incidents” and
“accidents” reported to OPS involve
releases of gas or hazardous liquid that
have had serious or potentially serious
consequences. Unsafe conditions that
may be precursors of these events are
not required to be reported. Pub. L 99-
516 changes this situation by mandating
that operators also be required to report
conditions that potentially could cause
“incidents” or “accidents.”

Administrative Discretion

Because the statutory language
broadly describes the conditions to be -
reported, Pub. L. 99-516 allows the
Secretary discretion to determine,
through the issuance of regulations,
precisely what conditions are to be
reported and under what circumstances.
Greater specificity is in fact necessary
to avoid overlapping the existing
“incident” and “accident” reporting
requirements, to eliminate unnecessary
reporting of events that do not meet the
intent of the law, and to establish a
clear, uniform basis for enforcement.
Providing for enforcement is important
because operators who fail to submit
reports as required will be liable for
civil and criminal penalties under
Section 11 of the NGPSA (49 App. U.S.C.
1679 a or Section 208 of the HLPSA (49
App. U.S.C. 2007). -

Legislative History

For insight into the conditions
Congress thought should be reported
under Pub. L. 99-516, OPS has looked at
the situation that led the House
Committee on Energy and Commerce to
include the new reporting requirements
in the fiscal year 1987 pipeline
authorization bill, H.R. 4426, which was
the forerunner of Pub. L. 99-516. In a
short period, a single interstate gas
operator had suffered three major
pipeline incidents in Kentucky. An
investigation of one incident revealed
that an employee had discovered a
seriously corroded area that eventually

- failed. However, the employee's internal

report of the matter was not acted on
promptly. The Committee apparently
reasoned that, had there been a legal
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obligation to report the corrosibn
condition to the government, the *
information might havé prompted
government intervention in time to
assure correction and thus avoid the
eventual major incident. (132 Cong Rec
H6935).

The leglslatlve hxstory of Pub L. 99-
516 in the Senate is consistent with this
reasoning. It indicates that the purpose
of the reports is to permit State and
Federal pipeline inspection officials to
review the reported information and
investigate the problem to assure that
appropriate remedial actlon is taken.
(132 Cong. Rec. 515587).-

To avoid a flood of routine reports,
however, operators were expected to
disclose only “glaring, hazardous
conditions which might, if left to linger,
constitute an imminent danger,” or

“potentially cause an incident.” (132
Cong. Rec. H6935).

Additional information about the
conditions to be reported is contamed in
“Pipeline Safety Reauthorization,”
report by the House Committee on
Energy and Commerce to accompany
H.R. 4426 (H.R. Rept. 99-779, Part 1, 99th
Cong,, 2d Sess., 10). The Committee
indicated that the reports are for “near
accident” or “severe” conditions that
are not subject to reporting under 49
CFR Part 191 (and by implication Part
195), and not for “routine replacement,
repair or other types of maintenance.”.

Specifying Reportable Conditions

OPS is proposing that operators report
hazardous and other safety-related
conditions that occur on pipelines and
those LNG facilities that are used to
control, process or contain gas or LNG.
(See proposed §§ 191.23(a) and {b) and
195.55(a) and (b)). As defined in Parts
191 and 195, “pipelines" are physical
facilities through which’ gasor
hazardous liquid moves in
transportation, including such things as
pipe, valves, compressars, pumps,
regulator stations, and liquid breakout
storage tanks. Under Part 191 and 49
CFR Part 193, "LNG Facilities” are
pipeline facilities used for liquefying or
solidifying natural or synthetic gas or
transferring, storing or vaporizing
liquefied natural gas in conjunction with
the pipeline transportation of gas.
Among the pipeline facilities to which
the Department’s safety standards in 49
CFR Parts 192, 193 and 195 apply, OPS
believes that “pipelines” and those
“LNG Facilities” used to control,
process, or contain gas or LNG are the
most likely sources of “near accidents.”

In determining precisely what
conditions should be reported, OPS has
considered many conditions that
arguably could meet the statutory test of

“hazard to life or property.” However,
OPS is bound by the Paperwork
Reduction Act of 1980 (44 U.S.C. Chap.
35) “to minimize the federal paperwork
burden” and to “maximize the
usefulness of information collected.”
Therefore, in light of these precepts, and
the Congressmnal intent for reporting,
OPS is proposing under §§ 191.23(a)(1}~
(7) and 195.55(a)(1)~(6) that only the
most severe reasonably identifiable
hazardous conditions be reported,
subject to the limitations discussed
hereafter. Based on its pipeline safety
experience, OPS believes these
conditions-are the ones most apt to
result in imminent danger. ,
Some of these proposed hazardous
conditions may fall into the second -
statutory category of conditions to be
reported, “safety-related” conditions

" that result in a “significant change or

restriction in operation.” This second
category includes conditions
characterized by pressure reduction or:
shutdown occurring either as a direct
consequence of the condition or as part
of the operator’s response to the
condition. Therefore, OPS is
additionally proposing under -

§8§ 191.23(b) and 195.55(b) that any
safety-related condition resulting in
reduced operating pressure or shutdown
be reported, subject to the limitations
discussed hereafter. Since Congress
intended that this reporting requirement
apply to conditions that could lead to an
imminent hazard, the proposed rule only
would apply to such safety-related
conditions. _

Limitations on Reporting

Based on the legislative history, OPS
is proposing three limitations on
reporting. First, because the reports are
intended to identify precursors of gas
“incidents” or liquid “accidents,”
reports would not be required for .
conditions that are reportable
“incidents” or “accidents” or
subsequenitly develop into reportable
“incidents” or “accidents” before the
condition report must be filed. (See

proposed §§ 191.23(c)(2) and

195.55(c)(2)). Since by statute reports of
conditions are to be filed within 5
(Federal) working days after their
discovery, if on the third day, for
example, an unsafe condition were to
turn into an “incident” or “accident”
requiring a separate report, the
condition report need not be filed. This
provision would minimize duplicate
reporting.

Operators, of course, would have to
keep in mind the actual time needed to
file a condition report. This generally
will mean mail time or time for
overnight delivery to assure receipt by

the Secretary before close of business

" on the 5th day, in addition to the time

needed for company processing. As a
practical matter, therefore; an “incident”
or “accident” would have to occur
substantially before the filing deadline
for operators to avoid filing both a
condition report and a subsequent
“incident” or “accident” report.
Secondly, the legislative history
strongly indicates that the purpose of
the condition reports is to incite
government action in time to prevent
unsafe conditions from turning into an

““incident” or “accident.” Therefore, OPS

has reasoned that the reports are not to
be mere vehicles for data collection, but
in effect, warning notices of severe
conditions requiring prompt corrective
action and government attention to
assure that such action is taken.
Viewing the reports in this light means
there is no need for operators to file
reports after prompt corrective action
has been taken, unless the condition
invoélves corrosion or the corrective
action constitutes a “significant change
or restriction in the operation” of the
pipeline (see duscussion below]).
Consequently, reports would not be
required for conditions other than
corrosion that are corrected by
permanent repair or replacement before
the deadline for filing the condition
report. (See proposed §§ 191.23(c)(4) and
195.55(c)(3)). Thus, if after discovering a
reportable condition other than
corrosion, an operator effects a
permanent repair or replacement within
5 (Federal) working days, no report is
required. This provision should
eliminate a large amount of the potential
reporting burden and stimulate
operators to promptly correct known
unsafe conditions. -Again, operators
would have to keep in mind-the time
needed to file a report in judging
whether permanent repair or
replacement would be completed before
the deadline. .

Conditions involving corrosion, as
described by §§ 191.23(a)(1) and
195.55(a)(1), would have to be reported
within 5 working days of discovery
regardless of repair or replacement. An
exception is not proposed for these
conditions, because the existence of
corrosion in one location can indicate a
more extensive problem in the aggregate
that warrants governmental attention.

Making an unsafe condition safe
solely by pressure reduction or
shutdown (not in conjunction with
prompt repair or replacement) would not
qualify for an exception from reporting,
because Pub. L. 99-5186 specifically
requires that any safety-related
condition that causes a significant
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change or restriction in operation be
reported. However, OPS does not
consider temporary pressure reduction
or shutdown in conjunction with prompt
permanent repair or replacement of a
safety-related condition to be a
“significant” change or restriction in
operation for which reports are required
by the statute.

Finally, OPS recognizes the potential
for confusion and dispute over whether
the circumstances surrounding
particular conditions on pipelines
threaten “imminent danger,” or are
otherwise severe enough to warrant
filing a report. Therefore, the proposed
reporting requirements have been
founded on the assumption that when a
specified unsafe or safety-related
condition is discovered within a railroad
or public road right-of-way, or within
220 yards of any building intended for
human occupancy or outdoor place of
assembly, the danger is sufficient to
make the condition reportable. (The
approximate limit of the hazard zone in
one of the Kentucky incidents was 200
yards, and 220 yards is a dimension of
the class location unit under § 192.5.) As
proposed in §§ 191.23(c)(3)) and
195.55(c)(1)), no reports would be
required for pipeline conditions found
outside such areas. For offshore
pipelines, this provision would have the
effect of limiting reports to conditions
near or on certain platforms and shores.
Conditions relating to LNG facilities
would be reportable regardless of
location because of the greater potential
for disaster posed by unsafe conditions
proximate to LNG storage tanks.

Alternatively, OPS invites comment
on whether the specified conditions for
gas and liquid pipelines should be
reported regardless of location, even
when they occur in remote areas. If
adequate justification is presented, the
proposed exception under
§§ 191.23(c)(3) and 195.55{c)(1) may be
deleted in the final rule.

Other Proposed Rules and Amendments

In Part 191, the proposed reporting
requirements would be added at the end
of the existing rules, with minor word
changes to the title of the part and the
scope section. By contrast, many of the
existing reporting requirements of Part
195 would be revised editorially to
distinguish “accident” reporting from
“unsafe condition” reporting. In addition
to specifying the conditions to be
reported, the proposed reporting
requirements also set forth, in §§ 191.25
and 195.56, the format and content of the
reports. A report form is not considered
appropriate because of the descriptive
nature of the information to be provided.
Further, under §§ 191.7 and 195.58 the

addressee for written reports would be
amended to require concurrent filing
with appropriate State agencies in
keeping with the statutory mandate.
Amendments are also being proposed to
§§ 192.605, 193.2605, and 195.402 to
implement the statutory requirements
that operators adopt plans to enhance
the discovery of safety-related
conditions.

Effective Date

As provided by the NGPSA and the
HLPSA, new regulations normally take
effect 30 days after publication. OPS
believes, however, that because this is
the first instance of reporting conditions
that are precursors to incidents and
accidents, operators will need more that
30 days to revise their operating plans,
instruct personnel, and otherwise
prepare for compliance. Therefore, OPS
is proposing that the final rules not
become effective until 90 days after
publication. More time is not considered
necessary given that new reporting
requirements are mandatory and that
operators may use the time between
publication of this notice and the final
rule to take preliminary steps toward
compliance.

Paperwork Reduction Act

This proposed rulemaking containg
information collection requirements in
the following sections: §§ 191.7, 191.23,
191.25, 192.605, 193.2605, 195.55, 195.56,
195.58, and 195.402. These requirements
will be submitted to the Office of
Management and Budget (OMB}) for
approval under the Paperwork
Reduction Act of 1980 {44 U.S.C. Chap.
35). Persons desiring to comment on
these information collection
requirements should submit their
comments to: Office of Regulatory
Policy, Office of Management and
Budget, 726 Jackson Place, NW,
Washington DC 20503, Attention: Desk
Officer, Research and Special Programs
Administration (RSPA). Persons
submitting comments to OMB are also
requested to submit a copy of their
comments to RSPA as indicated above
under ADDRESS.

Impact Assessment

This notice is considered to be
nonmajor under E.O. 12291 and is a
significant rule under DOT procedures
(44 FR 11034) because it implements a
safety statute passed in response to
serious pipeline accidents. The impact of
these proposed rules is not considered
large enough to warrant production of a
draft economic evaluation.

The proposed reporting requirements
are estimated to add less than 2 percent

- to the existing paperwork burden

imposed on pipeline operators. OPS
specifically requests commenters to
address the number of reports they
believe would be filed under the
proposed rule, and the amount of time,
on average, they estimate it would take
to prepare those reports. OPS believes
that the added burden should be
minimal for several reasons: First,
except for conditions involving
corrosion, operators would have 5
working days after discovery to correct
an unsafe condition and thereby avoid
reporting it. OPS believes most of the
proposed unsafe conditions can be
returned to safety within the time frame.
Secondly, the reporting burden for
conditions taking a longer period for
corrective action should be offset to
some extent by a reduction in the
burden of reporting an “incident"” or
“accident,” since the purpose of the
condition reports is to prevent these
events from happening. Although the
number of unsafe conditions that
operators normally would correct after 5
working days before they become
“incidents” or “accidents” cannot be
estimated precisely, in OPS’s experience
it should be minimal. Finally, reports

‘would not be required for the numerous

small master meter operators or for
pipelines located outside certain
populated areas.

Because operators are currently
required to prepare operations and
maintenance plans, which have as their
objective the prevention of unsafe
conditions, OPS believes that the
proposed minor changes to regulations
affecting the existing plans should be of
minimal impact.

Based on the facts available about the
impact of this rulemaking action, I
certify pursuant to Section 605 of the
Regulatory Flexibility Act that the
action will not, if adopted as final, have
a significant economic impact on a
substantial number of small entities.

List of Subjects
49 CFR Part 191

Pipeline safety, Gas, Reporting and
recordkeeping requirements

49 CFR Part 192

Pipeline safety, Gas, Operation,
Maintenance

49 CFR Part 193
LNG facility, Operation, Maintenance
49 CFR Part 195

Pipeline safety, Hazardous liquids,
Reporting and recerdkeeping
requirements, Operation, maintenance
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In consideration of the foregoing, OPS
proposes to amend 49 CFR Parts 191,
192, 193, and 195 as follows:

PART 191—[AMENDED] -

1. The authority citation of Part 191 is
revised to read as follows:

Authority: 49 App. U.S.C. 1681(b} and
1808(b): §§ 191.23 and 191.25 also issued -
under 49 App. U.S.C. 1672(a); and 49 CFR
1.53.

2. The title of Part 191 would be
revised to read as follows:

PART 191—TRANSPORTATION OF
NATURAL AND OTHER GAS BY
PIPELINE; ANNUAL REPORTS,
INCIDENT REPORTS, AND UNSAFE
CONDITION REPORTS

§ 191.1 [Amended]

3. In § 191.1{a), immediately after the
word “incidents” the following would be
added:, “unsafe conditions,”.

4. Section 191.7 would be revised to
read as follows:

§ 191.7 Addressee for written reports.

Each written report required by this
part must be made to the Information
Resources Manager, Office of Pipeline
Safety, U.S. Department of
Transportation, Washington, DC 20590.
However, incident and annual reports
for intrastate pipeline transportation
subject to the jurisdiction of a State
agency pursuant to a certification under
section 5(a) of the Natural Gas Pipeline
Safety Act of 1968 may be submitted in
duplicate to that State agency if the
regulations of that agency require
submission of these reports and provide
for further transmittal of one copy
within 10 days of receipt for incident
reports and not later than March 15 for
annual reports to the Information
Resources Manager. Unsafe condition
reports required under § 191.23 for
intrastate pipeline transportation must
be submitted concurrently to that State
agency, and if that agency acts as an
agent of the Secretary with respect to
interstate transmission facilities, unsafe
condition reports for these facilities
must be submitted concurrently to that
agency.

5. Section 191.23 would be added to
read as follows:

§ 191.23 Reporting unsafe conditions.

(a) Except as provided in.paragraph
(c) of this section, each operator shall
report in accordance with § 191.25 the
existence of any of the following
hazardous conditions involving facilities
in service:

(1) General or localized corrosion on a
pipeline that operates at a hoop stress of

20 percent or more of its specified
minimum yield strength requiring pipe
replacement or reduction in operating
pressure.

(2) Unintended movement or
abnormal loading by environmental
causes, such as an earthquake.

landslide, or flood, that impairs the

structural integrity of a pipeline or the
structural integrity or reliability of an
LNG facility that contains, controls, or:
processes gas or LNG.

(3) Any crack or other material defect
that impairs the structural integrity of a
pipeline or the structural integrity or
reliability of an LNG facility that
contains, controls, or processes gas or
LNG.

(4) Physical damage toa plpelme that
operates at a hoop stress of 20 percent
or more of its specified minimum yield
strength, such as a dent or gouge.-

{5) Pressurization of a pipeline or LNG
facility that contains or processes gas or
LNG above its relief capacity.

(6) A leak in pipeline or LNG facility -
that contains or processes gas or LNG
which, taking into account its severity,
requires prompt repair.

(7) Inner tank leakage, ineffective -
insulation, or frost heave that impairs
the structural integrity of an LNG

storage tank.

{b) Except as provided in paragraph

+ {c} of this section, each operator shall

report in accordance with § 191.25 the
existence of any safety-related
condition, in addition to those listed in
paragraph (a) of this section, that could
lead to an imminent hazard and causes
{either directly or indirectly by remedial
action of the operator) a reduction in
operating pressure or shutdown of
operation of a pipeline or an LNG
facility that contams or processes gas or
LNG.

(c) A report is not required for any
unsafe condition that—

(1) Exists on a master meter system;

(2} Is an incident or results in an
incident before the unsafe condition
report must be-filed;

(3) Exists on pipelines outside any
railroad or public road right-of-way, or

. more than 220 yards from any building

intended for human occupancy or
outdoor place of assembly; or

{4) Except for a condition under
paragraph (a)(1) of this section, is
corrected by permanent repair or.
replacement before the deadline for
filing the unsafe condition report.

8. Section 191.25 would be added to
read as follows:
§ 191.25 Filing unsafe condition reports.'

(a) Each report required by § 191.23
must be filed (received by the Secretary)

in writing within 5 working days (not
including Saturday, Sunday, or Federal
holidays) after the day a representative
of the operator discovers the condition
that must be reported. Separate
conditions may be described in a single

- report if they are closely related.

(b) The report must be headed
“Unsafe Condition Report” and

- provided the following information:

(1) Name and principal address of
operator.

(2) Date of report.

(3) Name, job title, and business

telephone number of person submitting
the report.

(4) Name and job title of person who
discovered the condition.

(5} Date condition was discovered.

(6) Location of condition, with
reference to nearest street address,
station number, or landmark.

(7} Description of the condition,
including circumstances leading to its
discovery and any significant effects of
the condition on safety.

(8} The corrective action taken
(including reduction of pressure or
shutdown) before the report is- submitted
and the planned followup or future
corrective action, including the

anticipated schedule for starting and

concluding such action.
PART 192—[AMENDED]

7. The authority citation for Part 192 is
revised to read as follows:

Authority: 49 App. U.S.C. 1672 and 1804; 49
CFR 1.53.

8. Section 192.605 would be amended
by adding a new paragraph (f) and the
introductory text of this section is
republished to read as follows.

§192.605 Essentials of operating and
maintenance plan.

Each operator shall include the
following in its operating and

maintenance plan:
w * * * *

(f) Instructions enabling personnel
who perform operation and maintenance
activities to recognize the hazardous
and other safety-related conditions that
are subject to the reporting requirements
of § 191.23 of this subchapter.

PART 193—[AMENDED]

9. The authority citation for Part 193 is
revised to read as follows:

Authority: 49 App. U.5.C. 1671 &t seq.: 49

. CFR 1.53.

10. Section 193.2605 would be
amended by adding a new. paragraph (c)
to read as follows:
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§ 193.2605 Maintenance procedures.

* * * * *

(c) Each operator shall include in the
manual required by paragraph-(b) of this
section instructions enabling personnel
‘who perform operation and maintenance
activities to recognize the hazardous
and other safety-related conditions that
are subject to the reporting requirements
of §191.23 of theis subchapter.

PART 195—{AMENDED]

11. The authority citation for Part 195
is revised to read as follows:

Authority: 49 App. U.S.C. 2002; and 49 CFR
1.53.

12. The title of Subpart B of Part 195
would be revised to read as follows:

Subpart B—Reporting Accidents and
Unsafe Conditions .

13. The introductory text and title of
§ 195.50 would be revised to read as
follows:

§195.50 ‘Reporting accidents,

An accident report is required for
each failure in a pipeline system subject.
to this part in which there is a release of
the hazardous liquid transported
resulting in any of the following.

w* * * * *

14. Section 195.54 would be revised to

read as follows:

§195.54 Accident reports.

(a) Each operator that experiences an
accident that is required to be reported
under § 195.50 shall as soon as
practicable, but not later than 30 days
after discovery of the accident, prepare
and file an accident report on DOT Form
7000-1, or a facsimile.

{b) Whenever an operator receives
any changes in the information reported
or additions to the original report on
DOT Form 70001, it shall file a

" supplemental report within 30 days.

15. Section 195.55 would be added to
Subpart B to read as follows:

§195.55 Reporting unsafe conditions.

(a) Except as provided in paragraph
(c) of this section, each operator shall
report in accordance with § 195.56 the
existence of any of the following
hazardous conditions involving
pipelines in service:

(1) General or localized corrosion
requiring pipe replacement or reduction
in operating pressure.

(2) Unintended movement or
abnormal loading of a pipeline by
environmental causes, such as an
earthquake, landslide, or flood, that
impairs its structure integrity.

(3) Any crack of other material defect
in a pipeline that impairs its structural
integrity.

(4) Physical damage to a pipeline,
such as a dent or gouge.

(5) Pressurization of a pipeline above
its relief capacity.

(6) A leak in a pipeline which, taking
into account its severity, requires
prompt repair.

(b) Except as provided in paragraph
(c) of this section, each operator shall
report in accordance with § 195.56 the
existence of any safety-related
condition, in addition to those listed in
paragraph {a) of this section, that could
lead to an imminent hazard and causes
(either directly or indirectly by remedial
action of the operator) a reduction in
operating pressure or shutdown of
operation of a pipeline.

(c} A report is not required for any
unsafe condition that—

(1) Exists outside any railroad or
public road right-of-way, or more than
220 yards from any building intended for
human occupancy or outdoor place of
assembly;

(2) Is an accident that is required to be
reported under § 195.50 or results in such
an accident before the unsafe condition
report must be filed; or

(3) Except for a condition under
paragraph (a)(1) of this section, is
corrected by permanent repair or
replacement before the deadline for
filing the unsafe condition report.

16. Section 195.56 would be added to
Subpart B to read as follows:

§ 195.56 Filing unsafe condition reports.

(a) Each report required by § 191.55
must be filed {received by the Secretary)
in writing within 5 working days (not
including Saturday, Sunday, or Federal
holidays) after the day a representative
of the operator discovers the condition

-that must be reported. Separate

conditions may be described in a single
report if they are closely related.

(b} The report must be headed
“Unsafe Condition Report” and provide
the following information:

(1) Name and principal address of
operator.

(2) Date of report.

(3) Name, job title, and business
telephone number of person submitting
the report.

(4) Name and job title of person who
discovered the condition.

(5) Date condition was discovered.

(6) Location of condition, with
reference to nearest street address,
station number, or landmark.

{7) Description of the condition,
including circumstances leading to its
discovery and any significant effects on
the conditon on safety.

(8) The corrective action taken
(including reduction of pressure or
shutdown) before the report is submitted
and the planned followup or future
corrective action, including the
anticipated schedule for starting and
concluding such action.

17. Section 195.58 would be revised to
read as follows:

§195.58 Addressee for written reports.

Each written report required by this
subpart must be made to the
Information Resources Manager, Office
of Pipeline Safety, U.S. Department of
Transportation, Washington, DC 20590.
However, accident reports for intrastate
pipelines subject to the jurisdiction of a
State agency pursuant to a certification
under section 205 of the Hazardous
Liquid Pipeline Safety Act of 1979 may
be submitted in duplicate to that State
agency if the regulations of that agency
require submission of these reports and
provide for further transmittal of one
copy within 10 days of receipt to the
Information Resources Manager. Unsafe
condition reports required under § 195.55
for Intrastate pipelines must be
submitted concurrently to that State
agency, and if that agency acts as an
agent of the Secretary with respect to
interstate pipelines, unsafe condition
reports for these pipelines must be
submitted concurrently to that agency.

18. Section 195-402 would be
amended by adding a new paragraph (f)
to read as follows:

§195.402 Procedural manual for
operations, maintenance, and emergencies.

(f) Unsafe condition reports. The
manual required by paragraph {a) of this
section must include instructions
enabling personnel who perform
operation and maintenance activities to
recognize the hazardous and other
safety-related conditions that are
subject to the reporting requirements of
§ 195.55.

Issued in Washington, DC on September 21,
1987.

Richard L. Beam,

Director, Office of Pipeline Safety.

|FR Doc. 87-22127 Filed 9-24-87; 8:45 am]
BILLING CODE 4910-60-M
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National Highway Traffic Safety
Administration

49 CFR Part 580

(Docket No. 87-09; Notice 3]

Odometer Disclosure Requirements;
Extension of Comment Period

AGENCY: National Highway Traffic
Safety Administration (NHTSA), DOT.

ACTION: Denial of request for extension
of comment period.

SUMMARY: This notice denies a request
for an extension of the comment period
on the notice of proposed rulemaking .
published on July 17, 1987, regarding
odometer disclosure requirements. The
comment period was scheduled to close
on September 15, 1987. NHTSA received
a petition from the American
Association of Motor Vehicle
Administrators (AAMVA) asking that
the comment period be extended.
NHTSA concluded that a response
representing the comments and .
congcerns of all states would be useful
and that NHTSA should have the
opportunity to consider such data before
proceeding with this rulemaking. . .
Accordingly, the comment period for the
notice of proposed rulemaking was
extended until September 30, 1987. The
American Financial Services
Association (AFSA) has requested that
the comment period be extended for an
additional thirty days so that all of its
members have a sufficient opportunity
to respond to AFSA concerning the
proposed rule which will enable AFSA's
legal staff to compile comments.
Because the provisions of the Truth in
Mileage Act concerning the title of a
vehicle and the disclosure of a vehicle's
mileage become effective on April 29,
1989, and these provisions will result in
changes to many state motor vehicle
titling laws and title forms, NHTSA has
decided not to grant AFSA's request.
Accordingly, the comment period will
not be extended.

pATE: Comments for Docket 87-09;
Notice 1, are due no later than
September 30, 1987.

ADDRESS: Written comments should
refer to Docket No. 87-09, Notice 1 and
should be submitted to: Docket Section,
Room 5109, Nassif Building, 400 Seventh
Street, SW., Washington, DC 20590.
(Docket hours are 8:00 a.m. to 4:00 p.m.)
FOR FURTHER INFORMATION CONTACT:
Judith Kaleta, Office of the Chief
Counsel, Room 5219, National Highway
Traffic Safety Administration, 400

Seventh Street, SW., Washington, DC
20590 (202-366-1834).

SUPPLEMENTARY INFORMATION: NHTSA
published a notice of proposed
rulemaking regarding odometer
disclosure requirements at 52 FR 27022,
July 17, 1987. The comment period for
that proposal was scheduled to close on
September 15, 1987.

NHTSA received a petition from the
American Association of Motor Vehicle
Administrators (AAMVA) asking that
the comment period be extended for 30
days. The reason offered for the
extension was that using the procedural
approach AAMVA laid out to analyze
and develop a unified response, there
would not be sufficient time to meet the
closing date for comments.

NHTSA carefully considered this
request, bearing in mind the agency’s
attempt to inform all those involved in
selling and leasing motor vehicles and
the AAMVA since the enactment of the
Truth in Mileage Act about the new law;
the provisions of the Act concerning the
title of a vehicle and the disclosure of a
vehicle's mileage become effective on
April 29, 1989; and that these provisions
will result in changes to many state
motor vehicle titling laws and title
forms. Because a unified response might
yield some significant comments and
NHTSA wanted the opportunity to
examine this information before
proceeding with this rulemaking, and to
allow the interested public more time to
analyze the available information, the
comment period was extended for an
additional fifteen days.

NHTSA has received a petition from
AFSA asking that the comment period
be extended for an additional thirty
days to ensure that all of its members
have a sufficient opportunity to respond
1o AFSA concerning the proposed rule,
which will enable AFSA’s legal staff to
compile comments. NHTSA continues to
recognize that a unified response might
lead to significant comments. However,
due to the time constraints imposed by
the Truth in Mileage Act’s April 29, 1989
effective date, and because certain
provisions of the Act will result in
changes in state motor vehicle titling
laws and title forms, we must deny the
request for an extension of the comment
period. Comments filed after the due
date of September 30, 1987, will be
considered as far as practicable.

Erika Z. Jones,

Chief Counsel.

September 21, 1987.

[FR Doc. 87-22113 Filed 9-22-87; 9:36 am]
BILLING CODE 4910-59-M )

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 644

Mid-Atlantic Fishery Management
Council and Guif of Mexico Fishery
Management Council; Atlantic Billfish
Public Hearings

AGENCY: National Marine Fisheries
Service (NMFS}, NOAA, Commerce.

AcTioN: Notice of public hearings and
request for comments.

suMmaRy: The Mid-Atlantic and the
Gulf of Mexico Fishery Management
Councils will hold a series of public
hearings and provide comment periods
to solicit public imput into the proposed
Billfish Fishery Management Plan.
Various measures to conserve and
manage the resource will be discussed.

DATES: See “SUPPLEMENTARY
INFORMATION” for dates and locations of
the hearings. All hearings will begin at
7:00 p.m. The public comment period on
the proposed plan will close November
2, 1987, for the Gulf of Mexico Fishery
Management Council and will close
November 22, 1987, for the Mid-Atlantic
Fishery Management Council.

ADDRESSES: All written comments
should be sent to John C. Bryson,
Executive Director, Mid-Atlantic Fishery
Management Council, Room 2115
Federal Building, 300 South New Street,
Dover, DE 19901-6790; or Wayne E.
Swingle, Executive Director, Gulf of
Mexico Fishery Management Council,
Lincoln Center, Suite 881, 5401 West
Kennedy Boulevard, Tampa, FL 33609.

FOR FURTHER INFORMATION CONTACT:
John C. Bryson, Executive Director, Mid-
Atlantic Fishery Management Council,
302-674-2331 concerning the hearings
scheduled by the Mid-Atlantic Fishery
Management Council. Contact Wayne E.
Swingle, Executive Director, Gulf of
Mexico Fishery Management Council,
813-228-2815, concerning the hearings
scheduled by the Gulf of Mexico Fishery
Management Council.

SUPPLEMENTARY INFORMATION: The
Billfish Fishery Management Plan was
prepared jointly by the Mid-Atlantic,
South Atlantic, New England, Gulf of
Mexico, and Caribbean Fishery
Management Councils. It establishes a
management regime for Atlantic
billfishes throughout the Atlantic, Gulf
and Caribbean exclusive economic
zones (EEZs) of the United States. The
species addressed by this plan were
listed in the notice of public hearings
scheduled to be held by the South
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_Atlantic Fishery Management Council
published September 15, 1987 (52 FR
34825). Hearings scheduled by the New
England Fishery Management Council
were published September 17, 1987 (52
FR 35119). -
. The dates and locations of the public
hearings scheduled by the Mid-Atlantic
Fishery Management Council are as
follows:

October 12, 1987—Holiday Inn, 39th and
Oceanfront, Virginia Beach, VA

October 13, 1987—Holiday Inn. Route 13,
Salisbury, MD

October 15, 1987—South Wall Flre
Company, Route 34, Atlantic Avenue,"
Wall Township, NJ :

October 20, 1987—Holiday Inn, 3845
Veterans Memorial Highway,
Ronkonkoma, NY

. The dates and locations of the public
hearings scheduled by the Gulf of

Mexico Fishery Management Councnl

are as follows:

October 12, 1987—Best Western Bayside
Inn, 711 West Beach Drive, Panama
City, FL

October 13, 1987—Mobile Municipal
Auditorium, Room G, 401 Auditorium

" Drive, Mobile, AL

October 14, 1987—Seafood Museum,

Highway 90 North, Biloxi, MS

‘October 15, 1987—Landmark Motor

Hotel, 2601 Severn Avenue, Metairie,
LA

October 19, 1987—Westin Galleria
Hotel, 5060 W. Alabama Street, .
Houston, TX

October 20, 1987—Community Center,
710 Avenue A, Port Aransas, TX

October 21, 1987—Community Bunldmg.
213 Yturria, Port Isabel, TX

October 22, 1987—Hohd0me Holiday
Inn, 2032 NE., 'Evangeline Thruway,
LaFayette LA .’

Dated: September 22, 1987.
Richard H. Schaefer,
Acting Director far Fisheries, Canservauon

- Management. .-

[FR Doc. 87-22201 Filed 9-24-87; 8:45 dm]
BILLING CODE 3510-22-M
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This section of the FEDERAL REGISTER
contains documents other than rules or
proposed rules that are applicable to the
public. Notices of hearings and
investigations, committee meetings, agency
decisions and rulings, delegations of
authority, filing of petitions and
applications and agency statements of
organization and functions are examples
of documents appearing in this section.

DEPARTMENT OF AGRICULTURE
Forest Service

Small Business Timber Set-Aside
Program

AGENCY: Forest Service, USDA.
ACTION: Notice of proposed policy.

suMmARy: The Forest Service hereby
gives notice of a new proposal to govern
administration of the Small Business
Timber Sale Set Aside Program which
would replace the final policy published
on June 13, 1985 at 50 FR 24788. The new
procedures would: Clarify the definition
of structural change; reduce the
threshold for structural change
qualification from 10 percent to 5
percent of purchased volume during the
prior 5-year period; begin the 3-year
structural change recomputation period
the next full 6-month period following
the structural change and implement it
the next full fiscal year; increase the
length of period from 6 months to 1 year
for the log export reporting used in
crediting nonmanufacturer volume
distribution from open timber sales;
eliminate future recomputations of
market shares; retain the shares
established in the 1986 recomputation,
and establish a commitment for review
of the program effects in 1991. The
agency invites public comment on this
latest proposal.

DATE: Comments on this proposal must
reach the agency by November 9, 1987.

ADDRESSES: Those wishing to comment
on this proposal should submit their
views in writing to F. Dale Robertson,
Chief (2400), Forest Service, USDA, P.O.
Box 96090, Washington, DC 20090.
Public comments received may be
inspected during normal business hours
in the office of the Director of Timber
Management Staff, Room 3207, South
Agriculture Building, 14th and
Independence Avenue, SW. Parties
wishing to view comments are requested

to call ahead (447-6893) with their
names and time of visit to facilitate their
entry into the building.

SUPPLEMENTARY INFORMATION: Small
Business Administration (SBA) .
regulations at 13 CFR Part 121 and
Forest Service Manual Chapter 2430 set
forth current policy and procedures for
the administration of the timber sale set-
aside program on National Forest
System lands. The basic objective of the
programs is to ensure that small timber
businesses have the opportunity to
purchase a fair proportion of the sales of
National Forest timber. .

Public Comment on the Current Policy

On November 21, 1984, the Forest
Service published a proposed policy (49
FR 45889) which would change the
procedures by which the agency
administers the Small Business Timber
Sale Set-Aside Program. On June 13,
1985, the Forest Service published their
notice of adoption of final policy [50 FR
24788).

The 1985 policy recognized Regional
differences in relation to (1) timber
supply and demand, (2) dependence on
National Forest timber, and (3) market
fluctuations in recent years. The policy
revised methods for determining small
business shares for each marketing area,
developed measures to credit volume to
small and large businesses for volume
purchased by non-manufacturers,
limited the maximum amount of timber
sale volume set aside in a given period
for set-aside sale selection, provided for
Regional differences in the
manufacturing requirements for set-
aside sale volume to be processed in
small business manufacturing facilities,
and eliminated volume included in the
Special Salvage Timber Sale Program
(SSTS) from inclusion in the regular
timber get-Aside program. On November
5, 1985, a lawsuit was filed which
opposed the implementation of the final
policy. As settlement of this lawsuit, the
Forest Service agreed to a stipulation to
reopen the period of public comment to
permit response to the final policy. On
February 3, 1986, the Forest Service
reissued a notice requesting additional
comments on the final policy [51 FR
4264). A correction to that notice was
made March 28, 1986 [51 FR 10645].

The Forest Service received about 130
written comments. These came from
large and small firms (119), associations
representing the interests of each

business group (9), one State Forester,
and the Small Business Administration.

A summary of the major new
comments received follows. The
summary does not repeat comments
received on the original proposal. Those
were discussed fully in the notice of
final policy published June 13, 1985 [50
FR 24788]. :

A. Establishment of Small Business
Shares

1. Structural Change

The current policy defines structural
change. Several reviewers asked for
clarification of the definition, expansion
of its application, and changed
procedures for its use. Comments from
both large and small business suggested
clarifying whether structural change
occurred when small business grew to
large business or large business reduced
its size class to small business. One
small business commented that
structural change needs to account for
new market entries or mills with .
expanded production.

Large business felt that structural
change provisions which included firms
purchasing 10 percent of total sawlog
volume or more during the last
recomputation period unfairly favored
small business because many more
small businesses purchase at a level of

-less than 10 percent than do large

businesses. A number of small
businesses could change their status in a
market area and not be included in the
data even though collectively they
would represent more than 10 percent.
Large business recommended a lower
figure of 5 percent to provide greater
sensitivity to the structural change
recomputation process. One large
business asked that, if this minimum
threshold were changed, that all FY 1986
structural change recomputations be
redone.

The Agency agrees with the need to
clarify the definition of structural
change and to modity application
procedures. The Agency also agrees
with the position that the threshold for
qualifying for structural change needs to
be reduced to 5 percent. The recognition
of a firm that purchased 5 percent of
total sawtimber during the last
recomputation period will add greaier
sensitivity to the structural change
mechanism. Under the new proposal,
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two conditions would determine
structural change:

1. Change in the size class of the
firm(s), including purchase of one size_
class firm by another, internal growth by
small business, purchase or merger of
two or more small business firms, or
shrinkage of a large business to small
business.

2. The discontinuance of a firm's
operation within the market area. When
one or both situations occur, the
affected firms must have purchased at
least 5 percent of the total sawlog
volume during the previous 5-year
period which begins with the complete
six-month period immediately preceding
the structural change.

The agency disagrees that structural

-change occurs when a small business
firm adds production but remains small,
or when an intirely new entity enters the
market area. Such a firm must compete
within the share established by existing
small businesses: The objective of
recognizing structural change is to make
market share adjustments to account for
changes in the size class composition of.
those active in the market area. It is not
to give an unearned advantage to an
outside firm which wants to begin
operations in a market area.

The agency disagrees with the
suggestion that it should recompute 1986
shares if the minimum threshold is °
changed. The 1986 market shares were
based on the procedures in effect at that
time and were to be in effect for 5 years.
Recomputation at this time would be -
disruptive to operations of large and
small businesses alike.

2. Limit on Shares

Shares refer to the percent of timber
volume sold by the Forest Service within
a given market area that is reserved for
preferential bidding by small
businesses. Reviewers essentially
supported the current policy which
established an 80 percent upper limit
and %2 of the share established in 1971
as a lower limit. Of the three comments
suggesting a change, one commented on
the need to set a basic floor; another
wanted the same difference for the
lower limit as for the upper limit; and
one agreed with the 80% upper limit but
wanted flexibility to better utilize
National Forest timber. The current
lower limit offers a minimum level of
protection to small business, while the
upper limit of 80 percent was designed
to define the maximum level for a
proportionate share and to offer
enhanced opportunities for better
- utilization of both expanded market
area volume opportunities and of
materials not commonly utilized by
. small business. The Agency will retain

the lower and upper limits defined in the
current policy.

3. Recomputation of Shares

Current policy contains a complex
procedure for recomputation of small
business shares at 5 year intervals.
Comments from small business
generally supported continuance of the
June 13, 1985 policy. Large business
comments were opposed on the basis
that with protection from comipetition on
set-aside timber sales small businesses
were free to compete aggressively on
open sales and to increase their market
share at each successive recomputation.
This concern was most strongly
expressed by respondents in the
western Regions. Comments from both
classes pointed out that the procedures
seemed overly complex.

The Forest Service has decided that
future scheduled recomputations should
not occur in western Regions. Under the
proposed policy, current shares would
remain in effect. Future recomputation
would be limited to the redefined
structural changes within a market area
and special recomputations as defined

" in the carrent policy. The Forest Service
‘intends to proceed with the planned 2-
year study on computation of shares for -

Regions 8 and 9 and will continue that
study which would identify procedures
for recomputation in those Regions.

B. Future Share Changes

(1) Recomputation Due to Structural
Change

Under the current policy, shares are
recomputed 3 years after a structural
change. Large business reviewers
generally supported a rapid transfer of
the equivalent share of the firm
changing size class or going out of
business. Under their range of
proposals, this recomputation would
occur from immediately, to a priod of 12
to 18 months, following the change in
structure. Small business uniformly
supported the current policy, except for
three reviewers who felt some provision
should exist to reduce the small
business share in the situation in which
small businesses became large through
internal growth or acquisition of other
firms. These reviewers favored a prompt
reduction in the small business share.

The Forest Service disagrees with the
concept of immediate transfer of the
equivalent share. This places a share
related value on the purchase and
harvest volumes of a firm undergoing
structural change. The small business
share could be dramatically reduced
through purchase of small businesses by
large. The Agency also disagrees with
the premise that a small business,

having had the protection of the Small
Business Act, should immediately
reduce the small business share when
the firm changes size class to large.
Under existing procedures, such a firm
which grows intérnally to a large
business may process volume it
purchased as set-aside sales. The
current policy for recomputation after 3
years would be retained.

{2) Special Recomputations

' Having received no major comment,
the agency would retain the policy on
special recomputations which would
occur under unique circumstances and
when agreed to by the Forest Service
and the Small Business Administration.

C. Purchases by Non-Manufacturers

Non-manufacturers are loggers or
timber purchasers that do not own
facilities for manufacturing logs into
lumber or do not qualify as small or
large timber businesses as defined in
current policy. The policy affecting
allocation to the large or small
businesses that do manufacture their
purchases of timber varies in different
regions and is based on the conditions
in those regions:

1. Regions 8, 9, and 10

The current procedure for allocating
purchases by non-manufacturers to
large and small businesses is based on
the anticipated size of the processor.

Comments received supported the
adopted policy.

The Forest Service proposes to retain
the current procedure. Part of the
planned Forest Service-Small Business
Administration study of Regions 8 and 9
will include review of this procedure
and evaluation of alternatives which
may more accurately 1dent1fy delivery -
source.

2. Regions 1-6

The current policy credits harvest
volumes to small or large business

-based-on actual deliveries to them from

the open sales purchased by non-
manufacturers.

A few comments supported the
adopted policy and no other specific
comments were received. However, .
since adoption of this policy, the Forest
Service has changed procedures for

" export control reporting from a 6-month

basis to an annual basis. Accordingly,
the proposed policy will reflect annual
reporting as the basis crediting sale
volume purchased by non-
manufacturers based on harvest records
of delivery derived from the export
control reporting.
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Use of'a 2-year rolling average,
updated annually, will develop the
percentage of sawtimber which non-
manufacturers deliver to each:
manufacturer size class.

D. Triggering of Set-Aside Sales

When small businesses are
unsuccessful in purchasing the
established share of timber volume by
more than ten percent, a portion of sales
offered are set-aside for preferential
bidding by small businesses. This
situation is referred to as triggering.

1. The proposed policy retains current
procedures for triggering a set-aside
program when small business firms fail
to purchase their share by 10 percent or
more.

No comments supported changing this
aspect of the current policy; therefore,
the Agency has retained it in the new
proposal.

2. The current policy mcludes a
process for setting aside a volume of -
timber equal to the small business share
plus the accumulated-deficit volume. -
However, at least 20 percent of the
timber volume in each 6-month perlod
consists of open sales.

Comments reflected uniform support
by small business and uniform
opposition by large business. Large
business advocated setting aside only
the deficit volume when set-aside sales
were triggered. They felt that small
business deserved the opportunity to
purchase the volume of their share
which was in deficit from the prior
period but should not get preferential
opportunity to bid upon their
proportionate share of the forthcoming
6-month sale program plus the deficit.
The Forest Service continues to
maintain that setting aside both the
share plus the deficit rapidly eliminates
the trigger situation. Analysis has shown
that setting aside only the deficit volume
can lead to continuous periods of set-
aside sales. The current policy provides
additional purchasing opportunities for
large business by permitting elimination
of the deficit volume over two 6-month
periods when necessary. In the absence
of factual information that refutes
agency analysis, the process of setting
aside the small business share and the
accumulated deficit is retained in this
proposal.

E. Selection of Set-Aside Sales

This policy received little additional
specific comment. A few large business
respondents favored sale selection
solely by the Forest Service. The Agency
feels that participation by the SBA
representative will result in a timely

selection and agreement of set- asxde
sales.

The proposed policy would continue
the current procedure where the Forest
Supervisor selects set-aside sales with
the concurrence of the local SBA
representative.

F. Manufacturing Requzrements on Set-
Aside Sales

The current policy establishes a
percent of timber volume that
purchasers of set-aside sales may
deliver to large businesses that varies in
different regions. Comments did not
suggest change; therefore, the Agency
would continue this policy.

G. Special Salvage Timber Sale
‘Program (SSTS)

Comments did not suggest change;
therefore, the agency would continue
current policy. The Forest Service will
not include the SSTS program volume in
its operation of the regular set-aside
program. : ,

H. Review of Program
Even though the agency is proposing

revisions in the timber sale set-aside

procedures, the Forest Service still plans
to review the set-aside program in 1991,
after the current program has been in
effect for a period of time, to determine
whether the program is performing as
anticipated when the current changes
were made. A large number of the

concerns expressed in the comments

were based on uncertainty as to what
the effects will actually be. The forest
products industry is still restructuring as
a result of the severe market slump of
the early 1980's. Sufficient time must be-
allowed for the industry to stabilize and-
operate under the established
procedures before the effects of the
policy changes can be determined. The
review will occur after enough time has
elapsed to permit judgments to be made
on the actual effects of this policy.

Therefore, based on consideration of
comments received on the existing
policy, the Forest Service proposes to
revise its current timber sale set-aside
‘program procedures. If adopted the
changes would be issued as an
amendment to section 2436 of the Forest
Service Manual and the Sale
Preparation Handbook (FSH 2409.18)
containing informational and
instructional material. For ease of
presentation.and review the full text of
the proposal is set forth at the
conclusion of this document.

Impacts
This proposed policy has been

reviewed against the objectives and
criteria of Executive Order 12291. These
changes in the set-aside policy will not

result in any of the economic or

regulatory impacts associated with a
major rule. This revision is not expected
to have an annual effect on the economy
of $100 million or more and would not
result in a major increase in costs for
consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions, and
would not have significant adverse
effects on competition, employment,
investment, productivity, innovation,
and the ability of United States-based’
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

Moreover, this proposed pohcy would
not have significant economic impact on
a substantial number of small entities.
The proposal, if:adopted, would.
continue to protect the interests of small
business timber industry firms and to
assure them of the opportunity to obtain -
a fair proportion of National Forest ’
timber sales. The proposal would
require the use of existing reporting and
mspectlon procedures and does not
increase compliance or administrative
costs of small entities.

This proposed policy will not
significantly affect the environment.
Therefore, an environmental impact
statement would not be prepared.
Furthermore, the proposal will not result
in additional information collection
requirements, therefore, it is not subject
to review under the regulations at 5 CFR
1320 which implement the Paperwork .
Reduction Act of 1980 (44 U.S.C. 3507).
The policy revises procedural methods
of conducting and administering the
Small Business Timber Set-Aside
Programs in response to a Forest
Service-SBA Joint Review of the Small
Business Timber Sale Set-Aside Program
which identified key procedures in the
current program which needed revision
in order to make the set-aside program
operate more effectively. Substantial
public involvement with associations
representing both timber industry size
groups, individuals from both large and
small business firms, and from
government entities helped shape the
initial proposed changes. As noted
above, substantial comments on
previous proposals have been published
in the Federal Register. These commenta
as well as those received more recently
on the current policy have influenced
the changes in this proposal.
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Date: July 23,1987,
Mark A. Reimers,

Associate Deputy Chief, Programs and
Legislation. '

Proposed Timber Sale Set Aside
Program Policy and Procedure

Note—The proposed policy and procedures
will at the final stage be divided into
direction appropriate to the Forest Service
Manual, Chapter 2430, and Chapter 90 of the

- Sale Preparation Handbook. For ease of
review it is presented as one document.

Authority

Basic authority of the Department to
participate in programs with the Small
Business Administration is found in the
Small Business Act (15 U.S.C. 631). SBA
rules applicable to administration of the
small business timber sale set-aside
program are set forth in 13 CFR Part 121.
Forest Service rules governing award of

small business set-aside sales are at 36

CFR 223.102. ,
Objective '~ '~ ' o,

The objective of the Department's
participation in the Small Business
Timber sale Set-Aside Program is to
ensure that small business timber
purchasers have the opportunity to
purchase a fair proportion of the sales of
National Forest Timber.

Policy

The Department endorses the
declared policy of the Congress that
small business should have the
opportunity to purchase a fair
proportion of timber sales from National
Forest lands. National Forest
administrators shall cooperate with
Small Business Administration
representatives in meeting the spirit and
objectives of the Small Business Act.
National Forest administrators shall
apply the operational instructions
pertaining to the implementation of this

policy that are contained in FSH 2409.18.

Responsibility

1. Regional Forester. The Regional
Forester is responsible for ensuring
consistency between Forests in the
application of the timber sale set-aside
program and for resolving conflicts,
appeals, and disputes which elevate to
the Regional level.

2. Forest Supervisor. The Forest
Supervisor is responsible for scheduling,

coordinating, and conducting the timber

sale set-aside program at the Forest
level.
Definitions

1. Small Business. The Small Business
Administration defines a small business
(13 CFR Part 121) as a concern that:

(a) Is-primarily engaged in the logging
or forest products industry.

(b) Is independently owned and
operated. .

(c} Is not dominant in its field of
operation.

(d) Does not employ, together with its
affiliates, more than 500 persons.

(e) Agrees that it will not sell, trade,
or a combination of sell and trade to a
concern that is not a small business
within the meaning of this paragraph
more than a specified percent of such
timber in each Region as set forth in this
policy.

(f) Agrees to manufacture lumber or
timbers from such Government logs only
at its own facilities or those of concerns
that qualify as a small business.

2. Timber. Trees in the form of logs as
listed in sale contracts or permits, and

which are suitable for manufacture into

lumber, dimensional timbers or veneer
and are normally appraised as such.

3. Market Areas. Market areas are the
basic units for administration of the
timber set-aside program. They
generally coincide with logical and
feasible administrative units—the
National Forest in most instances.
Within some Forests, traditional
marketing patterns, geographic or
topographic barriers, limits of the
transportation system, or other factors
delineate more than one market area
within the Forest. Unless economic
factors change substantially, market
area boundaries seldom change.

4. Base Average Share. The original
base average share determination for
small business used the small business
purchase history for the 5-year period
from January 1, 1966, to December 31,
1970. Analysis to determine the base
average share was based on a
recognizable market area.

5. Manufacturer. A manufacturer is a
concern with an existing sawmill,
specialty mill (such as cedar mill,
shingle mill, shake plant, or pole plant)
or veneer manufacturing facility within
an economic or logical haul distance, or
with firm commitments and permits for
construction of such a facility.

6. Nonmanufacturer. A
nonmanufacturer is a concern:

a. Which manufactures, with its own
or leased facilities, or contracts for
manufacture less than 50 percent of its
annual sawlog purchases within an
economic or logical haul distance to
such facilities.

b. That does not have the capacity to
manufacture 50 percent or more of its
average annual sawlog purchases
because of factors such as timber
species or size or specialized nature of
the mill.

c. Purchases National Forest timber
outside an economic and logical haul
distance to its manufacturing facility.

d.-Which purchases sales with a
sawtimber component when it has no
manufacturing facility for lumber,
dimension, or veneer.

7. Deficits and Surpluses. These
represent the accumulated volume
which results from the difference
between the small business market
share of timber sawtimber volume sold
and the volume actually purchased or
credited to small business firms. These
deficit and surplus volumes guide
operation of the 6-month timber sale set-
aside program.

8. TRIGGER. A small business set-
aside program is initiated (“triggered”)
on a market area when the cumulative
deficit volume of small business
purchases exceeds by 10 percent, the
small business share of volume sold
during the currerit 6-month period.

9. Structural Change. A structural
change is a collective change in the size
status of firms operating in a market
area. To be included in the definition of
structural change the firm must have
purchased 5 percent or more of the
timber sold in a market area in the
preceding 5 years and must have
changed size class or discontinued
operation in the market area. To be
included in the definition of structural
change the firm must have purchased 5
percent or more of the timber sold in a
market area in the preceding 5 years and
must have changed size class or
discontinued operation in the market
area.

10. Share Percentage Points. When
the small business share changes in a
market area, the change results in a
change in “share percentage points.” For
example, the small business share may
change from 45 percent to 50 percent of
the timber sale program within a market
area. This would represent a change of
five share percentage points.

Establishment of Small Business
Limit on Market Share. The small
business share in any market area shall
not exceed 80 percent nor decrease to
less than 50 percent of the original base
share established in 1971.

Recomputation of Small Business
Share. Regularly scheduled
recomputations will no longer be made
in western Regions. The shares
computed in FY 1986 shall be used
unless a structural change or special
recomputation occurs. In Regions 8 and
9, future recomputation procedures will
be proposed following completion of the
two year study now in progress.

Market Areas. Forest Supervisors,
upon consultation with the Small
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Business Administration representative
and approval of the Regional Forester,
may change market area boundaries.
Documentation must support such a
proposal. The definition of market areas
identifies some of the factors which
create them. Changes may be needed
when a significant change in the Forest
transportation system joins two
previously separate market areas, or
when a major purchaser discontinues
business, and firms from outside the
market area begin to routinely operate
within it. The Forest Supervisor shall
solicit views of firms.operating within
the market areas affected before
submitting a proposal to change
boundaries to the Regional Forester for
approval.

The Forest Supervisor must
accomplish a boundary change so that
the weighted average recomputed share
of all the market areas remains
unchanged. The action must compare
the results obtained with or without the
boundary change. In a simple case of
combining two market areas, the
comparison would look like Exhibit 1.
Another example, Exhibit 2, shows
realignment of four market areas into
three.

ExHiBIT 1
Avqr;?e Recomputed share
Market area pesrélelc
program Percent Vo[ume
200 50 100
100 80 80
X (A+B). - 300 60 180/

The new share for the combined area
is 60 percent.

EXHIBIT 2

Average | ‘Recomputed share

Market area pesrLc')glc
program Percent Yolume
R 200 50 100
100 75 75
150 30 45
75 40 30

Total and ’
average .. 1625 48 2250
) SR 220 60 132
“NEW" Y ....... 180 43 78
Zoeerrcrennnd 125 | . 32 40

Total and

average .. 15625 48 2250

' These figures must agree.
2 These figures must agree.

Recomputation Due to Structural
Change. Small business shares shall be
recomputed following structural change.
The objective is to provide small
business firms the opportunity to
maintain their historical share when a
firm changes size, class but to adjust
shares to reflect the purchase and
harvest patterns which actually develop.
Recompute small business shares
approximately 3 years after a structural
change occurs, based on the purchase
and harvest history for the 3-year
period. Use data beginning the full 6-
month period following the structural -
change. When a change is indicated
after the three year period, make the
new shares effective at the beginning of
a fiscal year. The necessity for the
recomputation of shares due to
structural change will be determined by
the Forest Supervisor, in consultation -
with the SBA representative.

There are two conditions that will
determine structural change:

a. Change in the size of the firm(s).

b. Discontinuance of the operation of
the firm(s).

To be considered, the firms must have
purchased 5 percent of the timber sold -
in the preceding 5 years. In making
decisions concerning structural changes,
judgment must be exercised about what
constitutes ‘‘discontinued operations.” A
mill closing must be carefuily evaluated
in terms of intent to resume operations.
Cessation of operations due to natural
disasters beyond the control of a firm
must be evaluated in terms of the
declared intent to reconstruct and

300=60% resume operations. A firm with two

mills in a market area may close one
mill or may close both but use a mill in
an adjacent market area to process
timber from the first market area.
Neither of these circumstances
represents structural change.

Special Recomputation. Unique
situations may develop which require
special recomputations and departure
from the established procedure. In such
cases, the Forest Supervisor, in
consultation with the SBA
Representative, may propose procedures
necessary to adapt to the situation. The
Forest Supervisor shall solicit the views
of firms operating within the market
area before submitting a proposal for

- special recomputation.

Review of Program. The Forest
Service shall review the timber sale set-
aside program in 1991 to determine
whether the program is performing as
anticipated when the current changes
were made.

Operation of the Regular Set-Aside
Program

Semiannual Analysis. The Forest
Supervisor shall prepare a semiannual
analysis of the set-aside program for the
first and last 8 months of each fiscal
year, for each market area on the Forest.
Summarize data, using Form FS-2400-
31, Cumulative Set-Aside Program
Analysis. o

Crediting of Sales Volume. The Forest
Supervisor shall credit timber sale
sawtimber volume to the size class of
the initial purchaser at the time of the
timber sale bid, except that:

1. Sawtimber volume from set-aside
sales on which no self-certified small
business bids were received and that
were purchased without
readvertisement, or with advertisement
under the same terms, by a large
business firm or small business firm that
did not self-certify shall be credited to
small business for 6-month analysis. If a
small business firm elects to purchase a
set-aside sale after neither small or large
business entered bids at the initial
offering, credit the volume to small
business. Set-asides shall not be
increased later by volumes in which
small business was not interested. If set-

- asides sales or the reoffering of such

sales are not bid upon by either size
class firms the volume shall not be
included in the 6-month analysis.

2. Where a small business
nonmanufacturer purchases sawtimber
volume from set-aside sales, credit 100
percent to small business, although, in
most market areas they may deliver a
portion of advertised sawtimber volume
to a large business firm. Do not include
special salvage timber sales. Distribute
sale volumes for all but excepted sales
by small and large purchasers. Excepted
sales may include those in urgent need
of harvesting, sales under $2,000 in
advertised value, sales within some
Federal sustained-yield units and those
sales included in the Special Salvage
Timber Sale (SSTS) program. =

Include sales under $2000 in
advertised value in the semiannual
analysis only when they form a
substantive portion of the sale program
over a historical period of time.

Allocate volume for 6-month analysis.
purposes which nonmanufacturers
purchase from open sales. At the end of
each 6-month period, sale award may
not occur until the next period for
reasons such as size protests, appeals,
lawsuits, or election of Government
road construction. In such instances, use
the bid date in preparation of the
semiannual analysis. Credit volumes to
the size class of the successful bidder on
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the bid opening date. In instances where
the purchaser successfully bids and
receives credit for a sale, but does not
consummate or receive sale award
because of factors such as appeals,
litigation, or failure to obtain a small
business road option contract, the Forest
Supervisor shall make a retroactive
adjustment of the semiannual analysis
for the current and one preceding
semiannual analysis period. Compute
the accumulated sale volumes and
percentages for each 6-month analysis
period by rounding to the nearest whole
percent, except that .5 is to be rounded
to the nearest whole even percent (19.5
and 20.5 both round to 20 percent).

The Forest Service may find thata
concern changed its size status prior to
actual knowledge of change or the Small
Business Administration determination
of such change. During affected periods,
incorrect crediting of purchases by that
firm occurred. Make corrections for the
current semiannual analysis period and
‘for the one semiannual analysis period
preceding the determination. Such
retroactive adjustment shall not include
any semiannual analysis periods in
which the Small Business
Administration makes a final
determination of size. Forest
Supervisors shall delay award of set-
aside sales to allow the Small Business
Administration to process size class
protests and appeals to the Office of
Hearings and Appeals. Do not
retroactively change volume credited in
previous semiannual analysis periods as
a result of purchase history reviews,
except as noted herein.

Distribution of Nonmanufacturer
Volume. Distribute nonmanufacturer
volume by size class for purchasers
during each semiannual analysis period
at time of bid. Use the following
procedure to complete 6-month analysis.

1. For Regions 8, 9, and 10, continue to
follow the procedures historically used
for distributing nonmanufacturer volume
for open timber sales. If possible,
determine where the nonmanufacturer
delivered sawtimber for manufacture. If
data is not available, consult with
purchasers to establish delivery
patterns. As a last resort use a standard
formula for distribution based on the
last recomputation data.

2. For all other Regions, use a 2-year
rolling average, updated annually, to
develop the percentage of sawtimber
which nonmanufacturers deliver to each
manufacturer size class. For each 6-
month period, apply the calculated
percentage to open sale volume
purchased by nonmanufacturers to
develop the volume accrued to small
business in order to determine set-aside
needs for the next 6-month period. Use

Form FS-2400-46, Purchaser
Certification of Timber Domestically
Processed and Exported, to determine
the source of sawtimber delivery of
nonmanufacturers open sale purchases
to each manufacturer size class. These
reports are due annually and they form
a reasonably current data base for use
in crediting volume. Do not credit
special salvage timber sales volume.

Initiating Required Set-Aside
Program. The Forest Supervisor shall
initiate a set-aside sale program when
the accumulated volume deficit to date
(within the current 8-month period)
equals or exceeds 10 percent of the
small business share for the past 6-
month analysis period.

When a set-aside program results
(triggers), the Forest Supervisor shall
provide at least 20 percent of the volume
in a 6-month period as open sales. In a
trigger situation, the Forest Supervisor
shall set aside the small business share
for the current period and, normally, the
deficit volume. The Forest Supervisor
may elect two use to 6-month periods to
eliminate the deficit volume situation. If
not eliminated in two periods The Forest
Supervisor shall act to eliminate it in
each succeeding 6-month period, subject
to the 20 percent of open sale volume
limitation as long as the accumulated
deficit exceeds the trigger volume.

When a set-aside sale program
triggers, individual sale volume makeup
may make it impractical to provide the
exact volume for the period. Forest
Supervisors may consider this factor
when selecting set-aside sales.

Variation from Required Set-Aside
Program. The Forest Supervisor, upon
consultation with the Small Business
representative, may establish or
eliminate set-aside sales if determined
appropriate under the Small Business
Act. Such variances shall require
documentation.

Selecting and Scheduling Set-Aside
Sales. The Forester Supervisor shall
initiate the selection of tentative set-
aside sales early enough to reach
agreement with the local Small Business
Administration representatives 60
calendar days prior to the start of the
next 6-month period.

Sale Selection. As each 6-month
period progresses, the Forest Supervisor
will assess the potential need for set-
aside sales in the next 6-month period. If
it appears that set-asides may be
triggered, the Forest Supervisor will
reach agreement with the local SBA
representative on tentative set-aside
sales. Following consultation with the
SBA representative, agreement on
tentative set-aside sales shall be
documented in writing. When the actual
volume needed for the set-aside program

is established, the Forest Supervisor will
list enough sales from the tentative
selection to meet the required program
on SBA Form 441, Joint Set-Aside for
Small Business Timber, and secure the
SBA representative's signature on that
document. The executed Form 441
establishes authority for advertisement
of the listed sales as set-asides. The
Forest Supervisor will announce both
the tentative and final selection of set-
aside sales.

Avoid changes on departure from
announced programs because of the
need for prospective bidders to examine
proposed sales during accessible
periods. If the Forest Supervisor cannot
offer specific sales, as agreed, or the
program requires additional sales to
meet the actual set-aside program, the
Forest Supervisor shall select
alternative sales in consultation with the
Small Business Administration
representative.

In selecting set-aside sales, the Forest
Supervisor and Small Business
Administration representative should
consider the following:

1. The allowable sale quantity
determined in the forest plan and the
annual budget for the Forest control the
level of timber offerings.

2. The business and timber supply
needs of local forest industry enterprises
that draw on National Forests for supply
control the size and nature of sales that
can be purchased.

3. Timber supply decisions and
policies that may lead to timber
allocations to individual companies or
specific communities are to be avoided.

4. Multiple-use objectives may limit
the volume of timber offered for sale at
any particular time or place.

5. A variety of sale size classes, terms,
and quality are needed to meet the
range in demand represented by
possible purchasers.

6. The type of material needed by
small business and the capability of
small business to operate the sales are
critical factors.

7. The bidding system for set-asides
should be the same as for other sales
offered in the area.

Exclusion of Sales from Set-Aside
Program. Forest Supervisors, after
consulting with the Small Business
Administration representative, and
obtaining approval of the Regional
Forester, may exclude sales from the
set-aside program when unusual
circumstances disrupt the planned sale
program. These include sales in urgent
need of harvesting because of a natural
disaster or large volume sales which
disrupt the normal sale pattern. The
Regional Forester shall grant such
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exceptions only when strict adherence
to standard procedures would
substantially delay rapid and orderly
removal of timber in urgent need of
harvesting or cause the spread of
insects. The Forest Supervisors shall -
make appropriate adjustments in
purchase history for operation of the 6-
month program analysis.

If sales are in urgent need of
harvesting, immediately refer
disagreements over inclusion or
exclusion from the set-aside program to
the Chief for resolution.

Sale Selection Disputes

1. It is the intent of the sale selection
process to reach agreement with the
Small Business Administration. If
agreement does not occur, the Small
Business Administration may apply for
review at higher levels in the Forest
Service. Withhold advertisement of a
disputed sale until the dispute is
resolved.

2. The Regional Forester shall
investigate, consult with the Small
Business Administration, and arrive ata
decision. If the matter is not
satisfactorily resolved at this level, the
Regional Forester or the Small Business
Administration representative may
submit the issue to the Washington
Offices of the two agencies for
resolution in a timely manner. Following
review by both agencies, the Chief shall
make the decision.

Special Salvage Timber Sale Program.
The special salvage timber sale program
operates as a joint program
administered by the Forest Service and
the Small Business Administration. It
provides for preferential award to
loggers and forest products concerns
qualified under size standards
promulgated by the Small Business
Administration of certain salvage sales
funded under section 14(h) of the
National Forest Management Act of
1976. Forest Supervisor's shall not
include sale volumes from sales set
aside under the special salvage timber
sale program in the 6-month analysis.

Special Salvage Sale Program. The
Small Business Administration, under
authority (see FSH 2436) of the Small
Business Act, has established a small
business size standard that defines firms
eligible for preferential award of special
salvage timber sale offerings. The
program operates independent of the
regular timber sale set-aside program,

Purpose. The National Forest
Management act authorized the
establishment of a revolving fund to
cover the cost of preparing and
administering sales of insect-infested,
dead, damaged, or down timber. The
intent of this fund is to provide for

increasing the sales of such timber. The
special salvage timber sale program
operates on a portion of the additional
volume of timber funded under this
authority. )

Eligible Firms. Under the special
salvage timber sale program a small
business is a concern that (13 CFR Part
121):

1. Is primarily engaged in the logging
or forest products industry.

2. Is independently owned and
operated.

3. Is not dominant in its field of
operation,

4. Together with its affiliates, its
number of employees has not exceeded
25 persons during any pay period for the
past 12 months.

5. Will accomplish a significant
portion of the logging operation,
exclusive of hauling, with its own
employees.

6. Will manufacture a significant
portion of the logs with its own
employees and will accomplish the
logging of the timber, exclusive of
hauling, with its own employees or will
subcontract such logging only to
concerns eligible for preferential award
of a special salvage timber sale.

Eligible Sales. When sales meet all of
the following criteria, the Forest
Supervisor may set them aside for
preferential bidding by small business:

1. Salvage sale funds predominately
finance sale preparation activities.
Eligible sales may include material such
as cedar products, even though salvage
sale funds did not finance preparation.
Where a mix of appropriated and
salvage sale funds finance sale
preparation, salvage sale funds must
comprise more than 50 percent of the
estimated preparation cost.

2. The sale period does not exceed 1
year. For a sale sold part way through a
logging season, the sale period may
extend through the following operating
season.

3. The sale involves only minor road
construction or reconstruction. Minor
means less than $10,000 in value.

4. The sale does not involve
significant catastrophic damage, such as
fire or windstorm.

Generally, set-aside salvage sales meet
the above criteria, unless experience
demonstrates that competitive bidding
by small loggers and small forest
products firms will not occur. Prepare
and offer smaller sales suitable for
completion in the time period described
above and which loggers of average
capability in the area can complete in
time. Offer larger sales, provided the
logging firms of average capability in the
area can complete them in time.

Avoid larger sales suitable for logging
by a limited number of operators in the
area in order to prevent allocation to
individual firms. When significant fire,
windstorm, or other catastrophic losses
occur, the circumstances may require
the total capacity of the industry to
salvage the timber in a timely manner.
Therefore, eliminate such sales from set-
aside under this program. A significant
catastrophic loss results from a single,
identifiable event that affects more than
10 percent of the volume planned for
sale on the affected Ranger District
within any 6-month period, or 1 million
board feet, whichever is less. As a
general rule, manage the size of the
program in any locality to the existing .
capability of the local qualifying firms.

Sale Selection Process. Forest
Supervisors administering salvage sale
programs shall, after considering advice
from the Small Business Administration
representative, select set-aside sales for
preferential bidding by concerns with
less than 25 employees. The Forest
Supervisor shall notify the Small
Business Administration representative,
using SBA Form 441, Joint Set-Aside for
Small Business Timber, to document the
selection process. In appropriate
situations, the Forest Supervisor may
lump several sales and list the expected
special salvage sale volume for the
period. The Small Business
Administration representative shall sign
and return a copy of SBA Form 441 to
indicate concurrence in the selection.

In the event the Small Business
Administration representative disagrees
on whether or not to set aside a
proposed sale, refer the matter promptly
to the Regional Forester for review.
Because of the need for prompt action
on salvage sales, failure of the agencies'’
representatives to agree should not
result in delay of the sale. Lacking
agreement, advertise the sale as an open
sale. However, if the Small Business
Administration representative or the
Regional Forester believes that the
disagreement involves policy issues
relating to the operation of the program,
either may seek review of the policy
issues, without delay of the particular
sale, by higher authorities within the
agencies. If the parties agree to a set
aside, and the Forest Supervisor later
finds the sale no longer advisable, or
proposes a new sale after agreement on
the 6-month program, the Forest
Supervisor shall consult with the Small
Business Administration representative,
following the same procedures as
outlined above.

Contract Conditions. Contracts for
special salvage timber sales shall not
require the purchaser to provide the
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Forest Service with an accounting of log
deliveries by 6-month periods. The
contract shall require the purchaser to
make records, including payroll,
available to the Forest Service and the
Small Business Administration to verify
eligibility for participation in the
program. Purchasers of special salvage
timber sales may sell the logged volume
to other firms irrespective of their size
class.

Program Administration

Award of Set-Aside Sales. Delay
award of all set-aside sales 5 working
days to allow for protest of size class.
The Forest Service has no authority to
shorten this procedure.

Mergers and changes in a concern's
organization make it difficult to know
the current size status of every
prospective bidder. Include a self-
certification form with the bid form for
each set-aside sale.

Under Small Business Administration

_regulations, accept the self-certification
unless:

1. The Contracting Officer or another
interested party protests within 5
working days of the bid date.

2. The Small Business Administration
has previously declared the firm as a
large business for sake of Government
timber purposes, and the concern has
not obtained a recertification of small .
business status.

~ Refer to FSM 2431.79 for procedures
which a Contracting Officer may use to
determine financial ability of a bidder
prior to award of sales to small
businesses.

Protests of Size Class. Any interested
party may challenge (protest) the small
business status of any bidder on a
particular set-aside sale by delivering
the written protest to the Contracting
Officer within 5 working days of bid
opening, to ensure consideration by the
Small Business Administration. Also,
the Contracting Officer may question the
small business status of the highest
bidder, by sending a written request for
a size determination to the Small

_Business Administration. Any protester
must state a factual basis in the written
protest.

The Contracting Officer shall
promptly forward all written size
protests to the appropriate Regional
Administrator of the Small Business
Administration, and immediately notify
the Regional Director of Timber
Management and concerned Forest
Supervisors of the size protest. The
Director will notify other Regions when
appropriate. After receipt of a protest,
and response thereto, the Small
Business Administration shall determine
the small business status of the

protested bidder and notify the
Contracting Officer, the protestant, and
the protested bidder of its decision
within 10 working days, if possible (13
CFR Part 121).

When the Contracting Officer receives
a timely protest, and the sale does not
include timber in urgent need of
harvesting, delay sale award until the
Regional Administrator makes a size
determination. However, if the delay
exceeds 20 working days following the
date the Contracting Officer forwarded
the request to the Regional
Administrator, the Regional Forester
should contact the Chief for advice.

If the sale includes timber in urgent
need of harvesting, and the Contracting
Officer receives a timely size protest,
withhold award. However, the request:
for a size determination to the Small
Business Administration Regional
Administrator shall inform the
Administrator of the salvage nature of
the sale and of the need for a prompt
decision. In such cases, if the Small
Business Administration does not render
a size decision within 10 working days
after notifying the Administrator, the
Regional Forester should contact the
Chief for advice.

Appeals to the Small Business

' Administration Office of Hearings and

Appeals. The Small Business
Administration Office of Hearings and
Appeals has jurisdiction to consider
appeals from formal (written)
determinations of a concern's small
business size status. Those who may file
an appeal include:

1. Any concern or other interested
party that has protested the small
business status of another concern and
that the Small Business Administration
Regional Administrator denied.

2. Any concern adversely affected by
the decision of the Small Business
Administration Regional Administrator
or delegate. Small Business
Administration regulations (13 CFR
121.3-6) also provide: *. . . Unless
written notice of such appeal is received
by the Office of Hearings and Appeals
‘before the close of business on the 5th
working day, the appellant will be
deemed to have waived its rights of
appeal insofar as the pending
procurement is concerned.”

After formal determination of size
class by the Small Business
Administration Regional Administrator,
delay sale award another 5 days to
provide the affected parties the
authorized time to exercise their appeal
rights. Following this 5 working day
period, award the sale if no appeal
results, and the Regional Administrator
has determined that the high bidder
qualifies as a small business eligible for

preferential award of the set-aside
timber sale.

When a concern appeals the Regional
Administrator’s decision, it should
direct the appeal to the Office of
Hearings and Appeals, Small Business
Administration, 1441 L Street NW.,
Washington, DC 20418, Attention: Size
Specialist, within 5 working days.of
receipt or notification of the Decision on
the Protest. The Contracting Officer
should allow an additional 20 working
days, if the additional delay will not
disadvantage the Government. If the
Office of Hearings and Appeals does not
make a determination within this period
and notify the Contracting Officer, the
Regional Forester should contact the
Washington Office for advice. Normally,
allow the Office of Hearings and
Appeals sufficient time to complete their
size review.

In the event award of a set-aside sale
results during an appeal of high bidder
size class, and the decision declares the
purchaser as a large business, the
decision applies to the award. The
purchaser must meet the small business
delivery requirements which apply to
the Region containing the market area.
Credit the sale to small business for 8-

., month analysis purposes. Normally

delay award until resolutlon of size
class occurs. -

The Contracting Officer shall delay
award of other set-aside sales to bidders
where protest or appeal affects their
status until resolution of the protest or
appeal results.

After resolution of protests or appeals,
the Forest Supervisor shall promptly
notify the Regional Director of Timber
Management and concerned Forest
Supervisors. The Director of Timber
Management shall also promptly notify
Directors in other Regions as necessary.

Required Delivery of Set-Aside
Volume. The required delivery of

. sawtimber volume to small businesses

varies by Region as stated below:

1. In Regions other than Regions 8 and
10, purchasers of set-aside sales may
delivery up to 30 percent of advertised
sawtimber volume (30/70 rule) to large
businesses processing facilities.

2.In Region 8, purchasers of set-aside
sales must deliver 100 percent of
southern pine sawtimber to small
businesses processing facilities.
Southern pine species include slash
pine, longleaf pine, shortleaf pine, and
loblolly pine. For other coniferous
species and all hardwood species,
purchasers of set-aside sales may
deliver up to 30 percent of the total
advertised sawtimber volume of all
species to large business processmg
facilities.
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3. In Region 10, purchasers of set-
aside sales may deliver up to 50 percent
of advertised sawtimber volume to large
business processing facilties.

Small Business Certification. As a
condition of award for a regular set-
aside sale, a small business concern
must execute SBA Form 723, Small
Business Certification or its equivalent.
It is required on all preferential sales of
set-aside timber {(Except Region 8).
Provisions for purchase of special
salvage timber sales do not require
execution of Form 723.

Contract Provisions. The requirements
for delivery of set-aside timber volume
to small business shall be incorporated
in timber sale contracts through
appropriate contract provisions. The
contract requirements shall bind the
purchaser and any successor in interest
to the purchaser, whether or not
purchaser or a successor remains a
small business concern. Third-party
agreements must include the required
delivery to small business. i

Monitoring. The Forest Service shall
monitor volume delivery requirements
for the regular timber sale set-aside
program. The Forest Service will check
set-aside sales during the course of sale
administration, scaling, log
accountability, and review of export
contro) reporting. When the Contracting
Officers question operator compliance
with certification conditions and
delivery requirements, they should
notify the Small Business
Administration representative for
investigation and action. If the Small
Business Administration certifies
noncompliance, the Contracting Officer
will take appropriate action for breach
of contract. If a number of contracts are
involved or a pattern of noncompliance
occurs, the Contracting Officer shall
bring the matter to the attention of the
Forest Supervisor for recommendation
to the Forest Service Debarring Official
under 36 CFR 223.130-145.

If, after award of a set-aside sale, a
small business concern sells out to,
becomes controlled by, or merges with a
large business, the entity shall sell an
amount of sawtimber volume to one or
more small businesses to comply with
the applicable volume delivery
requirement. Any agreement for return,
directly or indirectly, of logs from small
to large concerns which does not meet
the delivery requirements shall
constitute noncompliance. In cases of
possible size change status, the
Contracting Officer shall ask the Small
Business Administration to determine
the size status and the date of change.

The sawtimber delivery requirements
shall not apply to the manufacture of
preferential timber by a small business

concern that purchases the set-aside
sale, and at a later date exceeds the
applicable small business size standard
due to internal growth. Internal growth
includes an internal increase in number
of employees without change of control.
Examples of changes of control include
those which may occur in the
acquisition or merger of small business
concerns or in a joint venture in which
conditions of the venture bind
performance or operation of the subject
firm’s management or has the power to
control it. Also, the delivery requirement
shall not apply to a concern certified as
small business at time of sale award but
later certified as large business. This is
provided that large business'did not
purchase, assume control, or merge with
the small business after sale award
date. Determinations regarding changes
in size of a firm are most appropriately
referred to the Small Business
Administration for resolution.

To carry out its responsibility under
the Small Business Act, the Small
Business Administration may conduct

" reviews of the small business program

for the sale of National Forest timber at
field offices of the Forest Service. They
will give due notice of intention to
perform such reviews to the field office
concerned and agree upon a time
schedule for the review.

[FR Doc. 87-22187 Filed 9-24-87; 8:45 am|
BILLING CODE 3410-11-M

]

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

Meeting; Gulf of Mexico and South

Atlantic Fishery Management Councils

AGENCY: National Marine Fisheries
Service, NOAA, Commerce.

The Gulf of Mexico and South
Atlantic Fishery Management Councils’
Spiny Lobster Management Committees
and Spiny Lobster Advisory Panels will
convene a public meeting, October 7-9,
1987, at the Brickell Point Holiday Inn,
495 Brickell Avenue, Miami, FL. The
Committees and Advisory Panels will
discuss alternative management
structures to determine mechanisms for
ensuring more compatible state and
Federal regulations, and will review
alternative limited entry strategies to
determine potential applicability to the
spiny lobster fishery. »

For further information contact
Wayne E. Swingle, Gulf of Mexico
Fishery Management Council, 5401 West
Kennedy Boulevard, Suite 881, Tampa,
FL; telephone: (813) 228-2815.

Date: September 21, 1987.
James E. Douglas, Jr.,

Deputy Assistant Administrator for Fisheries,
National Marine Fisheries Service. '

|FR Doc. 87-22143 Filed 9-24-87; 8:45 am]
BILLING CODE 3510-22-M

Meeting; Pacific Fishery Management
Council :

AGENCY: National Marine Fisheries
Service, NOAA, Commerce.

The Pacific Fishery Management
Council's Groundfish Management
Team will convene a public meeting,
October 6-8, 1987, at 11 a.m., at the
Council’s office (address below) to
prepare an-annual status of stocks
document which the Council will review
at its November 18-19, 1987, meeting in
Portland, OR.

The Council’s Scientific and
Statistical Committee will convene a
joint public meeting with the Groundfish

- Management Team to discuss the

annual stocks assessments for various
groundfish species, October 7, 1987,'at 9
a.m., in Salon 1 and 1A of the Ramada
Inn at the Coliseum, 10 North Weidler,
Portland, OR

For further information contact
Lawrence D. Six, Executive Director,
Pacific Fishery Management Council,
Metro Center, Suite 420, 2000 SW. First
Avenue, Portland, OR 97201; telephone:
(503) 221-6352.

Date: September 21, 1987.
James E. Douglas, Jr.,

Deputy Assistant Administrator for Fisheries,
National Marine Fisheries Service.

[FR Doc. 87-22142 Filed 9-24-87; 8:45 am]
BILLING CODE 3510-22-M

COMMITTEE FOR PURCHASE FROM
THE BLIND AND OTHER SEVERELY
HANDICAPPED

Procurement List 1987; Additions and
Deletions

AGENCY: Committee for Purchase from
the Blind and Other Severely
Handicapped.

ACTION: Addition to and deletions from
procurement list.

- SUMMARY: This action adds to and

deletes from Procurement List 1987
commodities produced by and a service
provided by workshops for the blind or
other severely handicapped.

EFFECTIVE DATE: October 26, 1987,

ADDRESS: Committee for Purchase from
the Blind and Other Severely
Handicapped, Crystal Square 5, Suite
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1107, 1755 Jefferson Davis Highway,
Arlington, Virginia 22202-3509.:

" FOR FURTHER INFORMATION CONTACT:

‘C.W. Fletcher, (703) 557-1145.

SUPPLEMENTARY INFORMATION: On June
26 and July 24, 1987, the Committee for
Purchase for the Blind and Other -
‘Severely Handicapped published
notices {52 FR 24048 and 27841) of
addition to and deletions from
Procurement List 1987, November 3, 1986
(51 FR 39945).

Additions

After consideration of the relevant
matter presented, the Committee has
determined that the service listed below
is suitable for procurement by the
Federal Government under 41 U.S5.C. 46~
48c, 85 Stat. 77 and 41 CFR 51-2.6.

I certify that the following action will
not have a significant impact on a
substantial number of small entities. The
major factors considered were:

a. The action will not result in'any
additional reporting, recordkeeping or
" other compliance requirements.

b. The action will not have a serious
economic impact on any contractors for
the service listed.

c. The action will result in authorizing
small entities to provide the service
procured by the Government.

‘Accordingly, the following service is
hereby added to Procurement List 1987:

ervice

Janitorial/Custodial, Pueblo Army Depot
Activity, Pueblo, Colorado
Deletions
After consideration of the relevant
natter presented, the Committee has
determined that the commodities listed
Lelow are no longer suitable for
procurement by the Federal Government

under 41 U.S.C. 46-48c, 85 Stat. 77 and
41 CFR 51-2.6

Commodities

Screwdriver, Cross Tip
5120-00-234-8913
Screwdriver, Flat Tip
5120-00-287-2505
5210-00-227-7334
5210-00-222-8866
5210-00-180-3490
5210-00-289-9662
5210-00-278-1273
5210-00-062-8454
5210-00-236-2127
5210-00-293-0314
5210-00-222-8852
5210-00-720-4969
5210-00-260-4837

5210-00-596-9364
C.W. Fletcher,
Executive Director.
[FR Doc. 87-22139 Filed 9-24-87; 8:45 am}

- BILLING CODE 6820-33-M

Procurement List 1987, Proposed
Addition

AGENCY: Committee for Purchase from
the Blind and Other Severely
Handicapped.

ACTION: Proposed addition to
procurement list.

SUMMARY: The Committee has received
a proposal to add to Procurement List
1987 a commodity to be produced by
workshops for the blind or other
severely handicapped.

Comments Must Be Received on or
Before: October 26, 1987.

ADDRESS: Committee for Purchase from
the Blind and Other Severely
Handicapped, Crystal Square 5, Suite
1107, 1755 Jefferson Davis Highway,
Arlington, Virginia 22202-3509.

FOR FURTHER INFORMATION CONTACT: C.
W. Fletcher, (703) 557-1145.
SUPPLEMENTARY INFORMATION: This
notice is published pursuant to 41 U.S.C.
47(a)(2), 85 Stat. 77 and 41 CFR 51-2.6.
Its purpose is to provide interested
persons an opportunity to submit
comments on the possible impact of the
proposed action.

If the Committee approves the
proposed addition, all entities of the
Federal Government will be required to
procure the commodity listed below
from workshops for the blind or other
severely handicapped. '

It is proposed to add the following
commodity to Procurement List 1987,
November 3, 1986 (51 FR 39945).

Commodity

Side Rack, Vehicle
2510-00-535-6797

C. W. Fletcher,

Executive Director.

[FR Doc. 87-22140 Filed 9-24-87; 8:45 am)]

BILLING CODE 6820-33-M

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Extension of an Import Limit for
Certain Man-Made Fiber Textile
Products Produced or Manufactured in
People’s Republic of China

September 21, 1987.
The Chairman of the Committee for
the Implementation of Textile

Agreements (CITA), under the authority
contained in E.O. 11651 of March 3, 1972,
as amended, has issued the directive

published below to the Commissioner of

. Customs to be effective on September
25, 1987. For further information contact

Diana Solkoff, International Trade
Specialist, Office of Textile and
Apparel, U.S Department of Commerce,
(202) 377-4212. For information on the
quota status of this limit, please refer to
the Quota Status Reports which are
posted on the bulletin boards of each
Customs port or-call (202} 566-6828. For
information on embargoes and quota re-
openings, please call (202} 377-3715. For
information on categories on which
consulations have requested call (202)
377-3740.

Summafy

In the letter published below, the
Chairman of the Committee for the
Implementation of Textile Agreements -
directs the Commissioner of Customs to
prohibit entry into the United States for
consumption, or withdrawal from
warehouse for consumption, of man-
made fiber coveralls and overalls in
Category 659-C, produced or
manufactured in the People’s Republic
of China and exported during the

“twelve-month period which begins on

September 25, 1987 and extends through
September 24, 1988 in excess of the -
designated level of restraint.

Background

On September 25, 1986, a notice was
published in the Federal Register (51 FR
34116) which announced the
establishment of import restraint limits
for certain man-made fiber textile
products, including Category 659-C,
produced or manufactured in the
People’s Republic of China and exported
during the twelve-month period which
began on September 25, 1986 and
extends through September 24, 1987,
pending agreement on a mutually
satisfactory solution concerning this
category between the Government of the
United States and the People’s Republic
of China. To avoid continued risk of
market disruption, the Committee for the

‘Implementation of Textile Agreements,

in accordance with section 204 of the
Agricultural Act of 1956, as amended (7
U.S.C. 1854), and the Arrangement
Regarding International Trade in
Textiles, done in Geneva on December
20, 1973 and extended by protocols on
December 14, 1977, December 22, 1981
and July 31, 1986; and the Bilateral
Cotton, Wool and Man-Made Fiber
Textile Agreement, effected by
exchange of notes dated August 19,
1983, as amended, has decided to extend
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the restraint level for the twelve-month
period which begins on September 25,
1987 and extends threugh September 24,
1988.

The United States remains committed
to finding a solution concering this
category. Should such a solution be
reached in consultations with the
Government of the People’s Republic of
China, further notice will be published
in the Federal Register.

A description of the textile categories
in terms of T.5.U.S.A. numbers was
published in the Federal Register on
December 13, 1982 {47 FR §5709), as
amended on April 7, 1983 (48 FR 15175),
May 3, 1983 (48 FR 19924), December 14,
1983, (48 FR 55607), December 30, 1983
(48 FR 57584), April 4, 1984 (49 FR
13397), June 28, 1984 (49 FR 26622), July
16, 1984 (49 FR 28754), November 9, 1984
(49 FR 44782), July 14, 1986 (51 FR 25386),
July 29, 1986 (51 FR 27068) and in
Statistical Headnote 5, Schedule 3 of the
Tariff Schedules of the Umted States
Annotated (1987).

Adoption by the United States, of the
Harmonized Commodity Code (HCC)
may result in some changes in the
categorization of textile products
covered by this notice. Notice of any
necessary adjustments to the limits
affected by adoption of the HCC will be
published in the Federal Register.

James H. Babb,

Chairman, Committee for the Implementation-’

of Textile Agreements.
September 21, 1987

Committee for the Implementation of Textile
Agreements

Commissioner of Customs,
Department of the Treasury, Washington,
D.C.

Dear Mr. Commissioner: Under the terms of
Section 204 of the Agricultural Act of 1956, as
amended (7 U.S.C. 1854), and the
Arrangement Regarding International Trade
in Textiles done at Geneva on December 20,
1973, as further extended on July 31, 1986;
pursuant to the Bilateral Cotton, Wool and
Man-Made Fiber Textile Agreement of
August 19, 1983, as amended, between the
Governments of the United States and the
People’s Republic of China; and in
accordance with the provisions of Executive
Order 11651 of March 3, 1972, as amended,
you are directed to prohibit, effective on
September 25, 1987, entry into the United
States for consumption and withdrawal from
warehouse for consumption of man-made
fiber textile products in Category 659-C.!
produced or manufactured in the People's
Republic of China and exported during the -
twelve-month period which begins on
September 25, 1987 and extends through
September 24, 1988, in excess of 333, 228
pounds.

' In Category 659-C, only TSUSA numbers
381.3325. 381.9805, 384.2205, 364.2530. 384.8608,
384.8607 and 384.9310.

Goods shipped in excess of the twelve-
month limit established in the directive of
September 22, 1986, which began on
September 25, 1986 and extends through
September 24, 1987 shall be subject to the
level set forth in this letter.

In carrying out the above directions, the
Commissioner of Customs should construe
entry into the United States for consumption
to include entry for consumption into the
commonwealth of Puerto Rico.

The Committee for the Implementation of
Textile Agreements has determined that this
action falls within the foreign affairs
exception to the rulemaking provisions of 5

'U.8.C. 553(a)(1).

Sincerely,
James H. Babb,

Chairman, Committee for the Implementation
of Textile Agreements.

[FR Doc. 87-22129 Filed 9-24-87; 8:45 am]
BILLING CODE 3510-DR-M '

Announcement of an Import Level for
Certain Woo! Textile Products
Produced or Manufactured in the
Republic of Maldives Effective
September 29, 1987

September 22,1987, -
The Chairman of the Commxttee for
the Implementation of Textile

_ Agreements (CITA), under the authority -
* contained in E.O. 11651 of March 3, 1972,

as amended, has issued the directive
published below to the Commissioner of
Customs to be effective on September

29, 1987. For further information contact

Kimbang Pham, International Trade
Specialist (202) 377-4212: For
information on the quota status of this
limit, please refer to the Quota Status
Reports which are posted on the bulletin
boards of each Customs port. For
information on embargoes and quota re-
openings, please call (202) 377-3715.

Summary

In the letter published below, the
Chairman of the Committee for the
Implementation of Textile Agreements
directs the Commissioner of Customs to
control imports in Category 445/46 .
during the twelve-month period which
begins on September 28, 1987 at the
designated limit.

Background

The Bilateral Cotton, Wool and Man-
Made Fiber Textile Agreement of
September 7 and 19, 1984,-as amended
and extended, between the
Governments of the United States and
the Republic of Maldives establishes a
specific limit for wool textile products in
Category 445/446 (sweaters), produced

. or manufactured in the Republic of
. Maldives and exported during the

twelve-month period which begins on
September 29, 1987 and extends through
September 28, 1988.

A description of the textile categories
in terms of T.S.U.S.A. numbers was
published in the Federal Register on
December 13, 1982 (47 FR 55709), as
amended on April 7,-1983 (48 FR 15175),
May 3, 1983 (48 FR 19924}, December 14,
1983 (48 FR 55607), December 30, 1983
(48 FR 57584), April 4, 1984 (49 FR

- 13397), June 28, 1984 (49 FR 26622), July

16, 1984 {49 FR 28754}, November 9, 1984

-(49 FR 44782), July 14, 1986 (51 FR 25386)

and in Statistical Headnote 5, Schedule
3 of the Tariff Schedules of the United
States Annotated (1987).

Adoption by the United States of the
Harmonized Commodity Code (HCC)
may result in some changes in the
categorization of textile products
covered by this notice. Notice of any

-necessary adjustiments to the limits

affected by adoption of the HCC will be
published in the Federal Register.

This letter and the actions taken
pursuant to it are not designed to
implement,all of the provisions of the
bilateral agreement, but are designed to
assist only in the 1mplementat10n of
certain of its provisions.

James H. Babb,
Chairman, Committee for the Implementation

. of Textile Agreements.
.September 22, 1987

. Committee for the Implementation of Textile
- Agreements

Commissioner of Customs,

" Department of the Treasury, Washington,

D.C.

Dear Mr. Commissioner: Under the terms of
Section 204 of the Agricultural Act of 1956, as
amended (7 U.S.C. 1854), and pursuant to the
Bilateral Cotton, Wool and Man-Made Fiber
Textile Agreement of September 7 and 19,
1984, as amended and extended, between the
Governments of the United States and the
Republic of Maldives; and in accordance with
the provisions of Executive Order 11651 of
March 3, 1972, as amended, you are directed
to prohibit, effective on September 29, 1987,
entry into the United States for consumption
and withdrawal from warehouse for
consumption of wool textile products in
Category 445/446, produced or manufactured
in the Republic of Maldives and exported
during the twelve-month period which begins
on September 29, 1987 and extends through
September 28, 1988, in excess of 53,530 dozen.

In carrying out this directive, entries of

“textile products in category 445/446,

produced or manufactured in the Maldives,
which have been exported to the United
States during the period which began on
September 29, 1986 and extends through
September 28,.1987, shall, to the extent of any
unfilled balances, be charged against the

. restraint limit established for that period. In

the event the limit has been exhausted by
previous entries, such goods shall be subject

" to the limit set forth in this letter.

Administrative arrangements or
adjustments may be made to resolve minor
problems arising in the implementation of
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this agreement. Appropriate adjustments will
be made to you by letter..

In carrying out the above directions; the
Commissioner of Customs should construe
entry into the United States for consumption
to include entry for consumption into the
Commonwealth of Puerto Rico..

The Committee for the Implementation of
Textile Agreements has:determinedi that this
action falls within the foreign affairs:
exception to.the rulemaking provisions of 5
U.S.C..553.

Sincerely,

James H. Babb..

Chairman, Committee for the Implementation
of Textile Agreements.

[FR Doc. 87-22130.Filed 9-24-87: 8:45 am] -
BILLING CODE 3510-DR-M:

Amendment to the Export Licensing
System to Include Silk Blend and.
Other Vegetable Fiber Sweaters in
Category 845/846, Produced or
Manufactured in the People’s Republic
of China .

September 22, 1987. .

The Chairman of the Commxttee for
the Implementation of Textile
Agreements (CITA), under the authority
contained in E.O. 11651 of March 3, 1972,
as amended, has issued the directive
published below to the Commissioner of
Customs to be effective on September
28, 1987. For further information contact
Diana Solkoff, International Trade
Specialist, Office of Textiles and
Apparel, U.S. Department of Commerce,
(202} 377—4212.

‘Background

A CITA directive dated February 23,
1984 (49 FR 7269), as further amended on:
July 29: 1987 (52:FR 28741), established
am export licensing system for certain
cotton, wool, man-made fiber; silk blend:
and other vegetable fiber textiles and
textile products, produced or
manufactured.in the People s:Republic.
of China.

Under the terms of section 204 of the:
Agricultural Act of 1956, as amended (7
U.S.C. 1854),. and exchange of letters
dated August 28, 1987 between the
Governments of the United States and
the People's Republic of China,
agreement was reached to. further
amend the existing export licensing.
system. to include the use of export
licenses for shipments of silk blend and
other vegetable fiber sweaters in merged:
Category 845/846, excluding
merchandise in Categories 845(2) and
846(2) which are assembled in Hong
Kong from parts made in the People's
Republic of China provided these
products have an appropriate export
visa from Hong Kong (see 51 FR 27235
and 52 FR 3328, published on July 30,
1986:and February 3; 1987, respectively),

Lo

produced or manufactured in China. and
exported on or after August 3, 1987.
Shipments classified in these categories
and exported from China on or after
August 3, 1987 for which the
Government of the People’s Republic. of
China has not issued an appropriate
export license will be denied entry:

A description. of the textile categories
in terms of T.S.U.S.A. numbers was
published in the Federal Register on
December 13, 1982 (47 FR 55709}, as
amended on April 7, 1983 (48 FR 15175
May 3, 1983 (48 FR 19924}, December 14,
1983, (48 FR 55607}, December 30, 1983
(48 FR 57584), April 4, 1984 (49.FR
13397), June 28, 1984 (49 FR 26622), July
16, 1984 (49 FR 28754), November'9, 1984
(49 FR 44782), July 14,1986 (51 FR 25386),
July 29, 1986 (51 FR 20768) and in:
Statistical Headnote 5, Schedule 3 of the
Tariff Schedules of the United States
Annotated (1987).

James H: Babb,

Chairman, Committee for the Implementatlon
of Textile Agreements.

September 22,1987

Committee for the lmhlementatlon of Textile
Agreements
Commissioner of Customs;
Department of the Treasury, Washington,
DcC.
Dear Mr.. Commissioner: This directive

" amends, but does not cancel, the directive

issued to you on February 23, 1984, as
amended on July 29, 1987, by the Chairman of
the Committee for the Implementation of
Textile Agreements which established an
export licensing system for certain cotton,.

- wool, man-made fiber, silk blend and other

vegetable fiber textiles. and: textile products,
produced or manufactured.in China.
Effective on September 28, 1987 and until'
further notice, you are directed to. prohibit
entry into the United States (i.e., the 50
States, the District of Columbia and: the
Commonwealth of Puerto-Rico) for
consumption and withdrawal from
warehouse for consumption of silk blend and
other vegetable fiber sweaters in merged’
Category 845/8486, excluding merchandise in
Categories 845pt.? 846pt.2 If these products.
have an appropriate export visa from Hong,
Kong, produced or manufactured in Chine
and exported on or after August 3,1987 for
which the Government of the People’s
Republic of China has not issued:an
appropriate export license. Shipments. of
merchandise in the foregoing categories
exported before August 3; 1987 will not be

denied entry for lack of an appropriate export'

license.

The Committee for the Implementation of.
Textile Agreements has determined that this.
action falls within the foreign affairs
exception to the rulemaking. provisions of 5
U.8.C. 853(a)(1).

! In Category 845, only TSUSA numbers.361.3578,.
381.6685, 381.9985, 384.2735, 384.5316 and 384.9694.

2In Category 846, only TSUSA numbers 381.3574.
381.8554, 384.2733 and 384.778%1.

Sincerely,
James H. Babb,.

Chairman, Committee for the Implementation
of Textile Agreements.

[FR Doc. 87-22131 Filed 9-24-87; 8:45:am},
BILLING CODE: 3510-DR-M

COMMODITY FUTURES TRADING
COMMISSION

Chicago Mercantite Exchange:
Proposed Option Contract

AGENCY: Commodity Futures Trading
Commission.

ACTION: Natice of availability of the
terms and conditions of proposed
commodity option contract. -

SUMMARY: The Chicage Mercantile
Exchange (“CME" or “Exchange") has
applied for designation as a contract
market in options on Australian dollar
futures. The application also contains a
petition for exemption from: the volume
requirement for the uriderlying futures
contract specified in the Commission's
rules. The Commission has determined
that publication of the propesal for
comment is in: the public interest, will
assist the Commission in: considering the
views of interested persons, and is
consistent with the purposes of the
Commodity Exchange Act.

DATE: Comments must be received on or
before October 26, 1987..

ADDRESS: Interested persons should
submit their views and comments to
Jean A. Webb, Secretary, Commodity
Futures Trading Commission, 2033 K
Street, NW.,. Washington, DC.20581. -

FOR FURTHER INFORMATION CONTACT:
Richard A. Shilts, Deputy Director,
Market Analysis Section;, Division. of
Economic Analysis, 2083 K Street. NW.,
Washington, DC:20581.

SUPPLEMENTARY INFORMATION:. In-
addition to requesting comment on the
terms and! conditions of the proposed
Australian dollar option centract, the
Commission also is requesting comment
on the merits. of a petition filed by the
CME pursuant to § 33.11 of the:
Commission’s rules.! That petition

'Commission Rule 33.1%,.adopted on August: 10,
1987, provides that

The Commission may, by order, by written,
request or upon its own motion, exempt any person,
either unconditionally or on a temporary or other
conditional basis, from any provision of this Part,
other than §§ 33.9'and 33.10, if it finds, in its
discretion; that it would not be contrary to the
public interest to grant such exemption.



Federal Register / Vol. 52, No. 186 / Friday, September 25, 1987 |/ Notices

36087

requests exemptive relief for this

* proposed contract from the trading
volume tests set forth in the
Commission’s rules. In that regard,

§ 33.4(a)(5)(iii) of the Commission's rules
requires, as a condition of designation
for proposed options on futures
contracts, that the exchange
demonstrate that:

. the volume of trading in all contract
months for futures delivery of the-commodity
for which the option designation is sought
has averaged at least 3,000 contracts per
week on such board of trade for the 12
months preceding the date of application for’
option contract market designation, or
alternatively. that such futures contract
market, based on its trading history, -
substantially meets this total volume
requirement in less than the 12 months
preceding the date of application; . .. .

As the Commission has previously
noted, the numerical volume ¢riterion is
.meant to ensure that the underlying
_futures market would not be affected -
adversely by option trading and to
ensure that a trader would be able to
exercise an option into a sufficiently - -
. liguid market so that the resulting
position could be offset without
~ suffering a substantial loss of the
_ option’s true economic value. (51 FR
" 17467) (May 13, 19886)).

The Commission has noted that in
certain cases, it may be appropriate for
the Commission to consider the
alternative test in § 33.4(a)(5)(iii) with
respect to volume in the underlying
futures contract. With respect to that’
alternative test, the Commission stated
that '

. . this provision will be most useful.in .
instances where a newly introduced futures
contract or an existing one which begins to
exhibit higher volumes than in the past,
trades above the 3,000 contract a week level:
substantially meeting the required volume
level in less than a year. Under this test, the

higher the trading volume the less time would -

be needed to demonstrate a liquid market,
but in no event could the test be met until
there has been some history concerning
deliveries on the contract. {51 FR 17468)

Under the alternative test, the
Commission has designated options on
futures contract for which there has
been less than a full year's trading
experience. These cases involved a
sufficiently high and sustained level of
trading volume in the underlying futures
contract to support a reasonable
expectation that sufficient liquidity
would continue to exist in the

underlying futures contract; among other -

things, in each case under the
alternative criterion the underlying
futures contract had a trading history of
at least six months with several
successful expirations, and trading

volume was in the range of at least 5,000
contracts per week.
The CME began futures tradmg on the

‘Australian dollar contract on January 13,

1987, and two expirations have taken
place (March and June 1987) without
any apparent problems. Between
January 13 and the end of August 1987,
volume averaged about 1,300 contracts
per week. Therefore, the numerical
volume requirement has not been met.
The Exchange stated that,
notwithstanding the trading volume to
date, the present level of futures trading
activity demonstrates liquidity and that
the existence of the proposed option on
the Australian dollar futures will
enhance this liquidity.

The CME further noted that the

. Australian dollar futures contract and

all other CME foreign currency futures
contracts are constantly arbitraged with

’ the underlying cash markets so that

“any option trader that exercises into
the futures will be bidding and offering
in a market that is constantly
scrutinized by inter-bank traders for

arbitrage opportunities.” Finally, the

CME indicated that the presence in the
market of commercials assures that
spreads between the inter-bank forward
market and CME futures market will not
be pushed out of line to uneconomic

. levels.

The CME noted in its apphcatxon that
it did not believe that a minimum
underlying futures volume level should
be a precondition for Commission
approval of the proposed option on a
futures contract. In this connection, the
CME stated that the Commission should

" *“look through" the underlying futures

market to the adequacy of the cash
market. This approach, according to the
CME, would provide for consistent
treatment by the Commission in the-
designation process for options on
futures with that for designation of
futures contracts and options on
physicals.

The Commission continues to believe
that option trading should be permitted
only when it is unlikely to cause adverse
effects on the underlying futures market
and when exercise of the option affords
a reasoanble opportunity to realize the
option's true economic value. The
Commission, therefore, intends to move
cautiously in granting any exemption
from the requirements set forth in
§33.4(a)(5){iii). In.this context, the
Commission will consider several
factors, as discussed below, in
determining whether to grant an
exemption from the requirements of that
regulation as it pertains to options on

futures which involve delivery of the
physical commoity.2

The Commission believes that, at the
minimum, the underlying cash market
for the commodity must exhibit a high
level of liquidity. Cash market liquidity
would be evidenced by extensive and
frequent trading activity, a large number
of participants in the market, and tight
bid/ask spreads. Further, the terms of
the futures contract should ensure the
opportunity for arbitrage and close
alignment between the cash and futures
markets. In combination, the liquidity of
the underlying cash market and the
opportunities for arbitrage are major
factors ini determining the ‘extent to
which a less liquid futures contract
could be disrupted by the exercise of
options and the alternatives available to
those exercising the options. In addition,
to enable position holders to evalaute
accurately the value of their option
positions in the absence of active
trading in the underlying futures
confract, the Commission believes that
there should exist an accurate and
widely available price series which
would be representative of values of the
commodity underlying the futute.

In requesting comment on the CME's
option on Australian dollar futures, the
Commission is seeking specific comment
on whether it should grant the CME's
request for an exemption from the -
requirements of § 33.4{a)(5)(iii).
Commenters are requested to consider
the issues noted above. Also, the '
Commission requests commenters to
address whether, if the petition were
granted, additional surveillance
activities and expiration reviews,
particularly at the outset of trading,
should be implemented by the CME for
this proposed contract.3

Copies of the terms and conditions of
the proposed contract will be available
for inspection at the Office of the
Secretariat, Commodity Futures Trading
Commission, 2033 K Street, NW.,

2 With respect to further possible exemptions of
option contracts on futures in which the underlying.
futures contract has not met the volume requirement
test, such petitions for an exemption from
§ 33.4(a)(5)(iii} will be considered on a case-by-case
basis.

3 The Commission notes that in those cases
where the underlying futures contract fails to
develop a sufficient level of trading volume, the
option on the futures contract would become
subject to the delisting criteria set forth in § 5.4 of
the Commission’s rules. Specifically, if the volume
in the underlying futures contract market falls
below an average weekly volume of 1,000 contracts
for all months listed for trading during a six-rmonth
period, no new option contract month may be listed
until the volume in the underlying futures contract
rises above an average of 2,000 contracts per week
for all trading months listed for a period of three
consecutive months.
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Washington DC.20581. Copies of the
terms and conditions can be obtained
through the Office: of the Secretariat by
mail at the above address or by phone
at (202) 254-6314.

Other materials submitted by the
CME in support of the application for
contract market designation may be
available upon request pursuant to the
Freedom of Information Act (5 U.S.C.
552) and the Commission’s regulations
thereunder (17 CFR Part 145.(1987)),
except to the extent they are entitled to
confidential treatment as set forth in 17
CFR 145.5 and 145.9. Requests for copies
of such materials should be made to the
FOI, Privacy and Sunshine Acts
Compliance Staff of the Office of the
Secretariat at the. Commission's
headquarters in accordance with 17 CFR
145.7 and 145.8:

Any person interested in submitting
written data, views or arguments on the
petition and the terms and conditions of
the proposed contract, or with. respect to
-other materials submitted by the CME'in
support of the application, should send
such comments to Jean A. Webb,
Secretary, Commodity Futures Trading
Commission, 2033 K Street, NW.,
Washington, DC 20581.

Issued in Washington, DC on September 21,
1987, by the Commission. :

Jean A. Webb,,
Secretary of the Commission.
[FR Doc. 87-22168 Filed 9~24-87; 8:45 am}

 BILLING.CODE 6351-01-M:

Chicago Mercantile:Exchange.
-Proposed Option Contract

AGENCY: Commodity Futures Trading
Commission. .

ACTION: Notice of availability of the
terms and conditions of proposed
commodity option contract.

suUMMARY: The: Chicago Mercantile
Exchange (“CME" or “Exchange”) has.
applied for designation as’a contract
market in options on gold futures. The
application also contains a petition: for
exemption from the volume requirement
for the underlying futures contract
specified in the Commission’s rules. The
Commission has determined that
publication: of the proposal for comment
is in the public interest, will assist the
Commission in coensidering the views of
interested persons, and is consistent
with the purposes of the. Commodity
Exchange Act..

pATE: Comments must be received on.or
before October 26, 1987..-

ADDRESS: Interested persons should
submit their views and comments to
Jean A. Webb, Secretary, Commodity.

Futures: Trading Commission, 2033 K
Street, NW., Washington, DC 20581.
FOR FURTHER INFORMATION CONTACT:
Richard: A. Shilts, Deputy Director,
Market Analysis Section, Division. of
Economic Analysis, 2033 K Street, NW.,
Washington, DC 20581..

SUPPLEMENTARY INFORMATION: In:
addition to requesting comment on the
terms and conditions of the proposed
gold option contract, the. Commission
also is requesting comment on the merits
of a petition filed by the CME pursuant
to § 33.11 of the Commission’s rules.t
That petition requests exemptive relief
for this: proposed contract from the.
trading volume tests set forth in the
Commission's rules. In- that regard,

§ 33.4(a)(5)(iii) of the Commission’s. rules
requires, as a condition of designation.
for proposed options on futures
contracts, that the exchange
demonstrate that:

. . . the volume of trading in all contract
months for futures delivery of the commodity
for which the option designation is- sought
has averaged: at least 3,000/ contracts per
week on such board of trade for the 12.
months-preceding the date of application: for
optien contract market designation, or
alternatively, that such futures contract
market, based on its trading history.,
substantially meets this total volume
requirement in less than. the-12 months
preceding the date of application;. . . -

As the Commission has previously

. noted, the numerical volume: criterion is

meant te ensure that the underlying
futures:market would not be affected
adversely by option trading and te.
ensure that a trader would be able to:
exercise. an option into a sufficiently
liquid market so that the resulting
position could be offset without
suffering a substantial loss. of the
option’s:true' economic value. (51 FR
17467) (May 13, 1986)).

The Commission has noted that, in:
certain cases, it may be appropriate: for
the Commission to consider the:
alternative test in § 33.4(a)(5)(iii} with
respect to volume in the underlying
futures contract. With respect to.that
alternative. test, the Commission: stated
that

. .. this provision will be most useful'in:
instances-where a newly introduced futures
contract or an existing one which begins to
exhibit higher volumes than.in the past,
trades above the 3,000 contract a week.level,

! Commission Rule 33.11, adopted on August 10..
1987, provides that

The Commission'may. by order; by written
request or'upon.its:own motion, exempt any person,
either unconditionally oron a:temporary, or other
conditional basis..from any. provision of this Part,
other than §§ 33:9 and 33.10. if'it finds..in its
discretion, that it would not be contrary to the
publicinterest torgrant such.exemption:

substantially meéting the required velume
level in less than a year: Under this-test, the
higher the trading volume.the less time would
be needed to demonstrate a.liquid: market,
but in no event could the test be met until
there has been:same history concerning
deliveries on the contract. (51 FR 17468).

Under the alternative- test, the
Commission has designated options on
futures contracts. for which. there has
been less than a full year's trading
experience. These cases involved a
sufficiently high: and: sustained level of
trading volume in the underlying futures
contract te support a reasonable
expectation that sufficient liquidity
would continue to exist in the
underlying futures contract; among other
things, in each case under the
alternative eriterion the underlying
futures contract had a trading history of
at least six months with several
successful expirations, and trading,
volume was in the range of at least 5,000
contracts per week.

The CME began relisting, delivery,
months for its gold futures contracton
June 16, 1987. During the first five weeks
following, the relisting of the contraet..
trading volume averaged over 20,000
contracts per week. More recently,
trading volume has averaged.
approximately 9,000 contracts per week

- and continues to be significantly above

the minimum threshold level of 3,000:
contracts. per week.. Although the
cumulative trading volume in the.
underlying gold futures contract already
exceeds the total annual trading, volume.
required by § 33.4(a)(5)(iii) of the
Commission'’s rules, the contract has
traded only approximately- three months
and has had only one expiration (August
1987). Thus, the proposed option
currently would not be eligjble for
designation under either the one-year or
the alternative standard of
§ 33.4(a)(5)(iti)

The CME noted in its application that
it did not believe that a 